AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§196.3

pre-employment processing specified
by the Department of State, including
background investigation, medical ex-
amination, and drug testing. As a con-
dition of eligibility for continued re-
ceipt of grant funds, fellows are re-
quired to complete prescribed
coursework and maintain a satisfac-
tory grade point average as determined
by the Department of State. Fellows
are also required to accept employ-
ment with the Department of State’s
Foreign Service upon successful com-
pletion of the program, and Foreign
Service entry requirements. Fellows
must continue employment for a period
of one and one-half years for each year
of education funded by the Department
of State.

22 CFR Ch. | (4-1-04 Edition)

§196.3 Grants to post-secondary edu-
cation institutions.

The Department of State may make
a grant to a post-secondary education
institution for the purpose of increas-
ing the level of knowledge and aware-
ness of and interest in employment
with the Foreign Service, consistent
with 22 U.S.C. 3905, not to exceed
$1,000,000, unless otherwise authorized
by law.

§196.4 Administering office.

The Department of State’s Bureau of
Human Resources, Office of Recruit-
ment is responsible for administering
the Thomas R. Pickering Foreign Af-
fairs/Graduate Foreign Affairs Fellow-
ship Program and grants to post-sec-
ondary institutions and may be con-
tacted for more detailed information.
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PART 200—EMPLOYEE
RESPONSIBILITIES AND CONDUCT

CROSS-REFERENCES: The regulations gov-
erning the responsibilities and conduct of
employees of the Agency for International
Development are codified as part 2635 of title
5, prescribed by the Office of Government
Ethics.

PART 201—RULES AND PROCE-
DURES APPLICABLE TO COM-
MODITY  TRANSACTIONS  FI-
NANCED BY USAID

Subpart A—Definitions and Scope of This
Part

Sec.

201.01 Definitions.

201.02 Scope and application.

201.03 OMB approval under the Paperwork
Reduction Act.

Subpart B—Conditions Governing the Eligi-
bility of Procurement Transactions for
USAID Financing

201.10 Purpose.

201.11 Eligibility of commodities.

201.12 Eligibility of incidental services.

201.13 Eligibility of delivery services.

201.14 Eligibility of bid and performance
bonds and guaranties.

201.15 U.S. flag vessel shipping requirement.

Subpart C—Procurement Procedures;
Responsibilities of Importers

201.20 Purpose.

201.21 Notice to supplier.

201.22 Procurement under public sector pro-
cedures.

201.23 Procurement under
procedures.

201.24 Progress and advance payments.

201.25 Bid and performance bonds and guar-
anties.

201.26 Expenditure of marine insurance loss
payments.

private sector

Subpart D—Responsibilities of Suppliers

201.30 Purpose.
201.31 Suppliers of commodities.
201.32 Suppliers of delivery services.

Subpart E—General Provisions Relating to
USAID Financing of Commodities and
Commodity-Related Services

201.40 Purpose.
201.41 Audit and inspection.

201.42 Reexport of USAID-financed com-
modities.

201.43 Diversion clause.

201.44 Vesting in USAID of title to commod-
ities.

201.45 Termination or modification of a
loan, grant or implementing document.

201.46 Compensation to supplier if shipment

is prohibited.
201.47 Use of marine insurance loss pro-
ceeds.

Subpart F—Payment and Reimbursement

201.50
201.51

Purpose.

Methods of financing.

201.52 Required documents.

201.53 Final date for presentation of docu-
ments.

Subpart G—Price Provisions

201.60 Purpose and applicability of this sub-
part.

201.61 Meaning of terms in this subpart.

201.62 Responsibilities of borrower/grantee
and of supplier.

201.63 Maximum prices for commodities.

201.64 Application of the price rules to com-

modities.

201.65 Commissions, discounts and other
payments, credits, benefits and allow-
ances.

201.66 Side payments.

201.67 Maximum freight charges.

201.68 Maximum prices for commodity-re-
lated services.

201.69 Cooperating country taxes and fees.

Subpart H—Rights and Responsibilities of
Banks

201.70
201.71

Purpose.

Terms of letters of credit.

201.72 Making payments.

201.73 Limitations on the responsibilities of
banks.

201.74 Additional documents for USAID.

201.75 Termination or modification.

Subpart I—Rights and Remedies of USAID,
and Waiver Authority

201.80 Purpose.

201.81 Rights of USAID against borrower/
grantees.

201.82 Rights of USAID against suppliers.

201.83 No waiver of alternative rights or
remedies by USAID.

201.84 Limitation on period for making re-
fund requests.

201.85 Legal effect of USAID approvals and
decisions.

201.86 Waiver and amendment authority.

APPENDIX A TO PART 201—SUPPLIER’S CER-
TIFICATE AND AGREEMENT WITH THE AGEN-
CY FOR INTERNATIONAL DEVELOPMENT
(AID 282)
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APPENDIX B TO PART 201—APPLICATION FOR
APPROVAL OF COMMODITY ELIGIBILITY
(AID 11)

AUTHORITY: 22 U.S.C. 2381.

SOURCE: 55 FR 34232, Aug. 22, 1990, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 201 appear at 62 FR 38027, July 16, 1997.

Subpart A—Definitions and Scope
of This Part

§201.01 Definitions.

As used in this part, the following
terms shall have the meanings indi-
cated below:

(a) The Act means the Foreign Assist-
ance Act of 1961, as amended from time
to time.

(b) USAID means the U.S. Agency for
International Development or any suc-
cessor agency, including when applica-
ble, each USAID Mission abroad.

(c) USAID Geographic Code means a
code in the USAID Geographic Code
Book which designates a country, a
group of countries, or an otherwise de-
fined area. Principal USAID geographic
codes are described in §201.11(b)(4) of
this part.

(d) USAID/W means the USAID in
Washington, DC 20523, including any of-
fice thereof.

(e) Approved applicant means the indi-
vidual or organization designated by
the borrower/grantee to establish cred-
its with banks in favor of suppliers or
to instruct banks to make payments to
suppliers, and includes any agent act-
ing on behalf of such approved appli-
cant.

(f) Bank means a banking institution
organized under the laws of the United
States, or any State, commonwealth,
territory, or possession thereof, or the
District of Columbia.

(9) Borrower/grantee means the gov-
ernment of any cooperating country, or
any agency, instrumentality or polit-
ical subdivision thereof, or any private
entity, to which USAID directly makes
funds available by loan or grant.

(h) Commission means any payment or
allowance made or agreed to be made
by a supplier to any person for the con-
tribution which that person has made
to securing the sale for the supplier or
which the person makes to securing

22 CFR Ch. Il (4-1-04 Edition)

similar sales on a continuing basis for
the supplier.

(i) Commodity means any material,
article, supply, goods, or equipment.

() Commodity Approval Application
means the Application for Approval of
Commodity Eligibility (Form AID 11)
which appears as appendix B to this

part 201.

(k) Commodity-related services means
delivery services and/or incidental
services.

(I) Cooperating country means the
country receiving the USAID assist-
ance subject to provisions of this part
201.

(m) Delivery means the transfer to, or
for the account of, an importer of the
right to possession of a commodity, or,
with respect to a commodity-related
service, the rendering to, or for the ac-
count of, an importer of any such serv-
ice.

(n) Delivery service means any service
customarily performed in a commer-
cial export transaction which is nec-
essary to effect a physical transfer of
commodities to the cooperating coun-
try. Examples of such services are the
following: export packing, local
drayage in the source country (includ-
ing waiting time at the dock), ocean
and other freight, loading, heavy lift,
wharfage, tollage, switching, dumping
and trimming, lighterage, insurance,
commodity inspection services, and
services of a freight forwarder. Delivery
services may also include work and ma-
terials necessary to meet USAID mark-
ing requirements.

(0) Implementing document means any
document, including a letter of com-
mitment, issued by USAID which au-
thorizes the use of USAID funds for the
procurement of commodities and/or
commodity related services and which
specifies conditions which will apply to
such procurement.

(p) Importer means any person or or-
ganization, governmental or otherwise,
in the cooperating country who is au-
thorized by the borrower/grantee to use
USAID funds under this Regulation for
the procurement of commodities, and
includes any borrower/grantee who un-
dertakes such procurement.

(g) Incidental services means the in-
stallation or erection of USAID-fi-
nanced equipment, or the training of
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personnel in the maintenance,
ation and use of such equipment.

(r) Mission means the USAID Mission
or representative in a cooperating
country.

(s) Non-vessel-operating common carrier
(NVOCC) under Section 3(17) of the
Shipping Act of 1984 means a common
carrier pursuant to Section 3(6) of such
Act that does not operate any of the
vessels by which the ocean transpor-
tation is provided, and is a shipper in
its relationship with an ocean carrier.

(t) Purchase contract means any con-
tract or similar arrangement under
which a supplier furnishes commodities
and/or commodity-related services fi-
nanced under this part.

(u) Responsible bidder is one who has
the technical expertise, management
capability, workload capacity, and fi-
nancial resources to perform the work
successfully.

(v) Responsive bid is a bid that com-
plies with all the terms and conditions
of the invitation for bids without mate-
rial modification. A material modifica-
tion is a modification which affects the
price, quantity, quality, delivery or in-
stallation date of the commodity or
which limits in any way responsibil-
ities, duties, or liabilities of the bidder
or any rights of the importer or USAID
as any of the foregoing have been speci-
fied or defined in the invitation for
bids.

(w) Schedule B means the “Schedule
B, Statistical Classification of Domes-
tic and Foreign Commodities Exported
from the United States” issued and
amended from time to time by the U.S.
Bureau of the Census, Department of
Commerce and available as stated in 15
CFR 30.92.

(X) Source means the country from
which a commodity is shipped to the
cooperating country, or the cooper-
ating country if the commodity is lo-
cated therein at the time of the pur-
chase. Where, however, a commodity is
shipped from a free port or bonded
warehouse in the form in which re-
ceived therein, source means the coun-
try from which the commodity was
shipped to the free port or bonded
warehouse.

(y) State means the District of Co-
lumbia or any State, commonwealth,

oper-

§201.02

territory or possession of the United
States.

(z) Supplier means any person or or-
ganization, governmental or otherwise,
who furnishes commodities and/or com-
modity-related services financed under
this part 201.

(aa) Supplier’s Certificate means Form
AID 282 “Supplier’s Certificate and
Agreement with the Agency for Inter-
national Development,” including the
“Invoice and Contract Abstract” on the
reverse of such form (which appears as
appendix A to this part 201), or any
substitute form which may be pre-
scribed in the letter of commitment or
other pertinent implementing docu-
ment.

(bb) United States means the United
States of America, any State(s) of the
United States, the District of Colum-
bia, and areas of U.S. associated sov-
ereignty, including commonwealths,
territories and possessions.

(cc) Vessel operating common carrier
(VOCC) means an ocean common car-
rier pursuant to section 3(18) of the
Shipping Act of 1984 which operates the
vessel by which ocean transportation is
provided.

§201.02 Scope and application.

(@) The appropriate implementing
documents will indicate whether and
the extent to which this part 201 shall
apply to the procurement of commod-
ities or commodity-related services or
both. Whenever this part 201 is applica-
ble, those terms and conditions of this
part will govern which are in effect on
the date of issuance of the direct letter
of commitment to the supplier; if a
bank letter of commitment is applica-
ble, the terms and conditions govern
which are in effect on the date of
issuance of an irrevocable letter of
credit under which payment is made or
is to be made from funds made avail-
able under the Act, or, if no such letter
of credit has been issued, on the date
payment instructions for payment
from funds made available under the
Act are received by the paying bank.

(b) The borrower/grantee is respon-
sible for compliance with the applica-
ble provisions of this part by importers
and suppliers and for assuring that im-
porters and suppliers are informed of
the extent to which this part applies.
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(c) Unless otherwise indicated, ref-
erences in this part 201 to subparts or
to sections relate to subparts or sec-
tions of this part 201.

§201.03 OMB approval under the Pa-
perwork Reduction Act.

(a) OMB has approved the following
information collection and record-
keeping requirements established by
this part 201 (OMB Control No. 0412-
0514, expiring July 31, 2000):

Sec.
201.13(b)(1)
201.13(b)(2)
201.15(c)
201.31(f)
201.31(g)
201.32(b)
201.32(c)
201.51(c)
201.52(a)
201.74

(b) USAID will use the information
requested in these sections to verify
compliance with statutory and regu-
latory requirements and to assist in
the administration of USAID-financed
commodity programs. The information
is required from suppliers in order to
receive payment for commodities or
commodity-related services. The public
reporting burden for this collection of
information is estimated to average a
half hour per response, including the
time required for reviewing instruc-
tions, searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Send
comments regarding this burden esti-
mate or any other aspect of this collec-
tion of information, including sugges-
tions for reducing this burden, to the
Office of Procurement, Policy Division
(M/OP/P), U.S. Agency for Inter-
national Development, 1300 Pennsyl-
vania Avenue, Washington, DC 20523-
7801, and the Office of Management and
Budget, Paperwork Reduction Project
(0412-0514), Washington, DC 20503.

[64 FR 17535, Apr. 12, 1999]
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Subpart B—Conditions Governing
the Eligibility of Procurement
Transactions for USAID Financ-

ing
§201.10 Purpose.

This subpart sets forth requirements
for USAID financing applicable to
transactions for the procurement of
commodities and/or commodity-related
services.

§201.11 Eligibility of commodities.

To qualify for USAID financing, a
commodity procurement transaction
shall satisfy the following require-
ments:

(a) Description and condition of the
commodity. The commodity shall con-
form to the description in the imple-
menting document. Unless otherwise
authorized by USAID/W in writing, the
commodity shall be unused, and may
not have been disposed of as surplus by
any governmental agency.

(b) Source. The authorized source for
procurement shall be a country or
countries authorized in the imple-
menting document by name or by ref-
erence to a USAID geographic code.
The source and origin of a commodity
must be an authorized source country.
The applicable rules on source, origin
and nationality for commodities and
commodity-related services are in sub-
parts (B), (C), and (F) of part 228 of this
chapter.

(c) Date of shipping documents. The
documents required as evidence of
shipment under §201.52(a)(4) shall show
that the date of shipment was within
the shipping period, if any, specified in
the implementing document.

(d) Medium of transportation. Ship-
ment shall not be effected:
(1) By a transportation medium

owned, operated or under the control of
any country not included within
USAID Geographic Code 935; or

(2) Under any ocean or air charter
which has not received prior approval
by USAID/W, Office of Procurement
(Transportation Division).

(e) Marine insurance. In accordance
with the provisions of §228.23 of this
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chapter, USAID may require that any
USAID-financed commodity shipped to
the cooperating country shall be in-
sured against marine risks and that
such insurance shall be placed in the
United States with a company or com-
panies authorized to do marine insur-
ance business in a State of the United
States.

(f) Timely submission of documents. All
documents required under §201.52 to be
submitted by a supplier in order to re-
ceive payment or reimbursement shall
be submitted to USAID under direct
letters of commitment or to a des-
ignated bank under bank letters of
credit on or before the terminal date
specified in the letter of commitment
or letter of credit, respectively.

(g) U.S. Treasury Department regula-
tions. Procurement transactions shall
comply with the requirements of the
U.S. Treasury Department Foreign As-
sets, Sanctions, Transactions and
Funds Control Regulations published
in 31 CFR parts 500 through 599, as from
time to time amended.

(h) Commodities shipped out of a free
port or bonded warehouse. No com-
modity shipped out of a free port or
bonded warehouse is eligible for USAID
financing if it was shipped to the free
port or bonded warehouse without com-
pliance with the requirements set forth
in paragraph (d)(1) of this section, or if
it was shipped from the free port or
bonded warehouse without compliance
with the requirements set forth in
paragraphs (d) (1) and (2) of this sec-
tion.

(i) Purchase price. The purchase price
for the commodity shall satisfy the re-
quirements of subpart G.

(J) Purchases from eligible suppliers.
Commodities procured with funds made
available under this part 201 shall be
purchased from eligible suppliers. The
rules on the nationality of suppliers of
commodities are in section 228.14 of
this chapter.

(k) Determination of commodity eligi-
bility. The commodity shall be ap-
proved in writing by USAID for each
purchase transaction as eligible for
USAID financing. Such approval shall
be indicated on the Application for Ap-
proval of Commodity Eligibility (Form

§201.13

AID 11) submitted to USAID by the
supplier.

[55 FR 34232, Aug. 22, 1990, as amended at 58
FR 48797, Sept. 20, 1993; 62 FR 38027, July 16,
1997]

§201.12
ices.

Incidental services may be financed
under the same implementing docu-
ment which makes funds available for
the procurement of equipment only if:

(a) Such services are specified in the
purchase contract relating to the
equipment;

(b) The price satisfies the require-
ments of §201.68;

(c) The portion of the total purchase
contract price attributable to such
services does not exceed 25 percent; and

(d) The supplier of such services,
prior to approval of the USAID Com-
modity Approval Application, has nei-
ther been suspended or debarred by
USAID under part 208 of this chapter,
nor has been placed on the “Lists of
Parties Excluded from Federal Pro-
curement or Nonprocurement Pro-
grams,” published by the U.S. General
Services Administration.

(e) The supplier of such services
meets the requirements of §228.25 of
this chapter.

[55 FR 34232, Aug. 22, 1990, as amended at 62
FR 38027, July 16, 1997]

Eligibility of incidental serv-

§201.13 Eligibility of delivery services.

(a) General. Delivery of USAID-fi-
nanced commodities may be financed
under the implementing document pro-
vided the delivery services meet the re-
quirements of this section and the ap-
plicable provisions in part 228, subpart
C of this chapter.

(b) Transportation costs. USAID will
not finance transportation costs:

(1) For shipment beyond the point of
entry in the cooperating country ex-
cept when intermodal transportation
service covering the carriage of cargo
from point of origin to destination is
used, and the point of destination, as
stated in the carrier’s through bill of
lading, is established in the carrier’s
tariff; or

(2) On a transportation medium
owned, operated or under the control of
any country not included in Geo-
graphic Code 935; or
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(3) Under any ocean or air charter
covering full or part cargo (whether for
a single voyage, consecutive voyages,
or a time period) which has not re-
ceived prior approval by USAID/W, Of-
fice of Procurement, Transportation
Division); or

(4) Which are attributable to broker-
age commissions which exceed the lim-
itations specified in §201.65(h) or to ad-
dress commissions, dead freight, de-
murrage or detention.

(c) Inspection services. USAID will fi-
nance inspection of USAID-financed
commodities when inspection is re-
quired by USAID, or in those cases
where inspection is required by the im-
porter and such inspection is specified
in the purchase contract, performed by
independent inspectors and is either
customary in export transactions for
the commodity involved or is necessary
to determine conformity of the com-
modities to the contract. Section 228.24
of this chapter covers the nationality
requirements for suppliers of inspec-
tion services.

(d) Marine insurance. (1) Unless other-
wise authorized, USAID will finance
premiums for marine insurance includ-
ing war risk on USAID-financed com-
modities only if:

(i) The insurance is placed in a coun-
try included in the authorized Geo-
graphic Code: Provided, that if the au-
thorized Geographic Code is any other
than USAID Geographic Code 000, the
cooperating country itself shall be rec-
ognized as an eligible source; and

(i) Such insurance is placed either in
accordance with the terms of the com-
modity purchase contract or on the
written instructions of the importer;
and

(iii) Insurance coverage relates only
to the period during which the com-
modities are in transit to the cooper-
ating country, except that it may in-
clude coverage under a warehouse-to-
warehouse clause; and

(iv) The premiums do not exceed the
limitations contained in §201.68; and

(v) The insurance provides that loss
payment proceeds shall be paid in U.S.
dollars or other freely convertible cur-
rency.

(2) Within the meaning of §201.11(e),
as well as this paragraph, insurance is
placed in a country only if payment of
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the insurance premium is made to, and
the insurance policy is issued by, an in-
surance company office located in that
country.

(e) Suspension and debarment. In order
to be eligible for USAID financing, the
costs of any delivery services must be
paid to carriers, insurers, or suppliers
of inspection services who, prior to ap-
proval of the USAID Commodity Ap-
proval Application, have neither been
suspended nor debarred under USAID
Regulation 8, 22 CFR part 208, nor in-
cluded on the “Lists of Parties Ex-
cluded from Federal Procurement or
Nonprocurement Programs” published
by the U.S. General Services Adminis-
tration.

[55 FR 34232, Aug. 22, 1990, as amended at 62
FR 38027, July 16, 1997]

§201.14 Eligibility of bid and perform-
ance bonds and guaranties.

The cost of any bid bond or guaranty
posted by a successful bidder or of any
performance bond or guaranty posted
by a supplier is eligible for financing
under the implementing document,
provided that the bond or guaranty
conforms to the requirements of the in-
vitation for bids or the contract, as ap-
plicable, and to the extent that the
principal amount of the bond or guar-
anty does not exceed the amount cus-
tomary in international trade for the
type of transaction and commodity in-
volved. Bonds or guaranties may be
payable in U.S. dollars, or a freely con-
vertible currency or local currency,
and shall be posted in favor of the pur-
chaser. Nationality requirements for
sureties, insurance companies or banks
who issue bonds or guaranties under
USAID-financed transactions are set
forth in §228.38(b) of this chapter.

[55 FR 34232, Aug. 22, 1990, as amended at 62
FR 38027, July 16, 1997]

§201.15 U.S. flag vessel shipping re-

quirements.
(@) General requirements. Unless
USAID determines that privately

owned U.S. flag commercial ocean ves-
sels are not available at fair and rea-
sonable rates for such vessels:

(1) At least fifty percent (50%) of the
gross tonnage (computed separately for
dry bulk carriers, dry cargo liners, and
tankers from each of two geographic
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areas—the U.S. and all other countries)
of all goods financed by USAID which
are transported on ocean vessels shall
be transported on privately owned U.S.
flag commercial vessels; and

(2) At least fifty percent (50%) of the
gross freight revenue generated by all
shipments of USAID-financed commod-
ities which are transported to the ter-
ritory of the borrower/grantee on dry
cargo liners shall be paid to or for the
benefit of privately owned U.S. flag
commercial vessels.

(b) Methods of compliance. (1) Compli-
ance with these requirements with re-
spect to dry cargo liner vessels shall be
achieved for the total of liner ship-
ments made during the term of the
loan or grant agreement. If USAID de-
termines at any time during the term
of the agreement that compliance may
not be achieved, USAID may require
that all subsequent shipments be made
on U.S. flag liners until compliance is
assured.

(2) Compliance with these require-
ments with respect to dry bulk carriers
and tankers shall be achieved for each
quantitative unit of cargo. A quan-
titative unit of cargo is the total ton-
nage of a commodity or commodities
included in one invitation for bids or
other solicitation of offers from ocean
carriers for the transportation of cargo
which may move in full shipload lots.
USAID shall approve a charter or other
contract of affreightment for a non-
U.S. flag vessel only if USAID has de-
termined that at least 50% of the quan-
titative unit will move on U.S. flag
vessels, to the extent that such vessels
are available at fair and reasonable
rates for such vessels. U.S. flag dry
cargo liners whose offers are responsive
to the terms of the invitation for bids
or other solicitation of vessels may be
used for achieving compliance for the
quantitative unit.

(c) Nonavailability of U.S. flag vessels.
Upon application of the borrower/
grantee or the supplier, USAID/W, Of-
fice of Procurement, Transportation
Division, shall determine and advise
the applicant whether or not privately
owned U.S. flag vessels are available
for any specific shipment of commod-
ities at fair and reasonable rates. A de-
termination that U.S. flag vessels are
not available does not carry with it the
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authorization for USAID to finance
freight on a vessel not otherwise au-
thorized; this requires a separate waiv-
er approval in accordance with
§201.13(b)(1)(ii).

(d) Responsibility. The borrower/grant-
ee is responsible for compliance with
the requirements of this section and
for imposing upon subborrowers, con-
tractors and importers such require-
ments regarding shipping arrange-
ments with suppliers as will assure dis-
charge of this responsibility.

(e) Privately owned U.S. flag commer-
cial vessels. For purposes of this section
the term “privately owned U.S. flag
commercial vessels” shall not include
any vessel which, subsequent to Sep-
tember 21, 1961, shall have been either
built outside the U.S., rebuilt outside
the U.S. or documented under any for-
eign registry until such vessel shall
have been documented under the laws
of the U.S. for a period of 3 years.

Subpart C—Procurement Proce-
dures; Responsibilities of Im-
porters

§201.20 Purpose.

This subpart prescribes procurement
procedures which shall apply to an im-
porter whenever a commodity procure-
ment is to be financed by USAID sub-
ject to this part 201.

§201.21

The importer is responsible for pro-
viding the supplier with the following
information (either through the invita-
tion for bids, the request for quotations
or otherwise):

(a) Notice that the transaction is to
be financed by USAID under this part
201;

(b) The identification number of the
implementing document;

(c) AIll additional information pre-
requisite to USAID financing and con-
tained in the instructions from the bor-
rower/grantee to the importer (for ex-
ample, eligible source of commodity,
periods during which deliveries must be
made, shipping provisions, and docu-
mentation requirements); and, where
appropriate,

(d) Notice of the marking require-
ments in §201.31(d), when the importer
is the government of the cooperating

Notice to supplier.
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country or any if its subdivisions or in-
strumentalities.

§201.22 Procurement
sector procedures.

(a) General requirements. When the im-
porter is the government of the cooper-
ating country or any of its subdivi-
sions, agencies or instrumentalities, all
purchase contracts for commodities
shall be awarded under public sector
procedures in this section unless other-
wise authorized by USAID. Such con-
tracts shall be awarded on a competi-
tive basis unless otherwise authorized
by USAID under paragraph (g) of this
section.

(b) Formal competitive bidding. Formal
competitive bidding procedures shall
be used for all procurements estimated
to exceed $100,000 or the equivalent, ex-
clusive of ocean or air transportation
costs, except when other procedures
are authorized in accordance with this
section. Formal competitive bidding
procedures may also be used for pro-
curements under $100,000 at the option
of the importer. Formal competitive
bidding procedures include advertising
the availability of an invitation for
bids in accordance with paragraph (h)
of this section, issuance of the invita-
tion for bids, public opening of sealed
bids, evaluation of bids, and award of
the contract, except as provided in
§201.22(b)(3), to the lowest responsive
bid by a responsible bidder.

(1) Contents of the invitation for bids.
The invitation for bids and every at-
tachment and amendment thereto shall
be in the English language and shall be
available to prospective suppliers free
of charge unless otherwise authorized
by USAID. The following minimum re-
quirements are applicable:

(i) Statement of requirements. The invi-
tation for bids shall state specifically
that the formal competitive bidding
procedures set forth in this §201.22
apply. The terms and conditions of the
procurement shall be clearly indicated,
including any factors other than price
to be used in the evaluation. Com-
modity specifications shall be stated in
a non-restrictive manner and in suffi-
cient detail to permit maximum re-
sponse from prospective suppliers. The
metric system of measurements shall
be used for specifications unless USAID

under public
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determines in writing that such use is
impractical or is likely to cause sig-
nificant inefficiencies or the loss of
markets to U.S. firms.

(ii) Statement regarding submission of
bids. The invitation for bids shall be ap-
propriately numbered and state the
complete physical address, as well as
any post office box number, to which
bids or offers are to be sent, the closing
hour and date for submission and the
date, hour and place of the public open-
ing of the bids. If additional drawings,
details, regulations or forms are nec-
essary for submitting a bid, the invita-
tion shall state where such material
may be obtained.

(iii) Statement regarding this part 201.
The invitation for bids shall expressly
indicate the extent to which any re-
sulting contract is subject to the re-
quirements of this part 201.

(iv) Statement regarding late bids. The
invitation for bids shall state that no
bid received at the address designated
in the invitation after the closing hour
and date for submission will be consid-
ered for award unless its late arrival at
that address is attributable solely to
mishandling of the bid documents by
the importer or any of its agents di-
rectly associated with receiving or
processing the bids. In no case will the
importer consider a bid which was not
received at the place of public opening
before the award was made.

(2) Handling bids. Bids received shall
be held intact and sealed and shall be
safeguarded against disclosure of con-
tents prior to bid opening. The bids
shall be opened publicly as specified in
the bid invitation, and all properly sub-
mitted bids shall be considered. Direct
submission of a bid by a prospective
supplier, rather than through an agent
or other representative of the supplier
in the cooperating country, shall not
be cause for rejection.

(3) Awards. Every award shall be
made to that responsible bidder whose
responsive bid is lowest in price. If any
factor other than price is used in evalu-
ating bids, each such factor shall be
computed in accordance with the for-
mula in the invitation for bids.

(c) Two-stage formal competitive bid-
ding. Subject to the approval of USAID,
two-stage formal competitive bidding
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may be used in the procurement of spe-
cialized equipment, where require-
ments are stated in performance-type
specifications. Two-stage bidding in-
volves a request for technical proposals
for the equipment being purchased,
submission of proposals without price
information, discussions with the
offerors as necessary to clarify pro-
posals, followed by a request for priced
bids for those proposals found to be
fully acceptable following discussions
between the offerors and the purchaser.
The priced bids shall be publicly
opened. Handling and award of the bids
shall comply with paragraphs (b) (2)
and (3) of this section.

(d) Competitive negotiation procedures.
(1) If approved by USAID based on a
written record of the reasons therefor,
a competitive negotiation procedure
may be used. Competitive negotiation
procedures include advertising the
availability of a request for quotations
in accordance with paragraph (h) of
this section, issuance of the request for
quotations, receipt and evaluation of
offers, negotiation (when appropriate),
and award of the contract to the offer-
or submitting the most advantageous
offer, price and other factors consid-
ered. Competitive negotiation proce-
dures may be approved in the following
circumstances:

(i) When it is impossible to develop
adequate commodity specifications for
use in an invitation for bids;

(ii) When price alone would not be an
effective means of determining an
award (i.e., when criteria, such as time
of delivery or service capability need
to be evaluated);

(iii) When emergency procurement is
justified by a demonstration that the
time required for formal competitive
bid procedures would result in an unac-
ceptable delay in delivering the com-
modities;

(iv) When proprietary procurement is
justified; or

(v) When adherence to formal com-
petitive procedures would impair pro-
gram objectives.

(2) When formal competitive bidding
procedures have failed, all bids have
been rejected, and further use of such
procedures would clearly not be pro-
ductive, the Mission Director may au-
thorize the use of competitive negotia-
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tion procedures. Further advertising is
not required. The request for
quotations may be prepared as a new
document or may incorporate appro-
priate provisions of the invitation for
bids. It shall be submitted to those po-
tential suppliers who originally sub-
mitted bids in response to the invita-
tion for bids.

(e) Small value procurement. When the
estimated value of the contract does
not exceed $100,000 or equivalent (ex-
clusive of ocean and air transportation
costs), the purchaser may award a con-
tract by advertising the procurement
in accordance with paragraph (h) of
this section and soliciting quotations
from a reasonable number of sources,
including, where feasible, producers of
the commodity, taking into consider-
ation:

(1) The nature of the commodities to
be purchased;

(2) The number of sources which can
supply the commodities;

(3) The value of the procurement; and

(4) The administrative cost of pro-
curing the commodities.

The contract shall be awarded to the
offeror with the most advantageous
offer, price and other factors consid-
ered.

(f) Proprietary procurement. Pur-
chasing by brand or trade name or by a
restrictive specification (proprietary
procurement) may be justified for rea-
sons such as:

(1) Substantial benefits, such as
economies in maintenance of spare
parts inventories, stronger local dealer
organization, better repair facilities, or
greater familiarity by operating per-
sonnel, can be achieved through stand-
ardizing on a particular brand;

(2) Compatibility with equipment on
hand is required; or

(3) Special design or operational
characteristics are required.

The need for proprietary procurement
may serve as the basis for approving
the use of competitive negotiation pro-
cedures in accordance with paragraph
(d) of this section or a waiver for nego-
tiation with a single source in accord-
ance with paragraph (g) of this section.

(g) Negotiation with a single source—(1)
Circumstances. Competition may be
waived and negotiation with a single
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source authorized by USAID under one
of the following circumstances:

(i) the purchaser can demonstrate the
existence of an emergency situation in
which the requirement for competition
would result in an unacceptable delay
in the procurement of the commod-
ities;

(ii) proprietary procurement is justi-
fied and the necessary commodities or
spare parts are available from only one
source, taking into account any special
requirements such as the need for in-
country service capability; or

(iii) adherence to competitive proce-
dures would result in the impairment
of the objectives of the United States
foreign assistance program or would
not be in the best interest of the
United States.

(2) Amendments. Negotiation with a
single source to amend an existing con-
tract outside the scope of the contract
must be justified under one or more of
the criteria in paragraph (g)(1) of this
section and formally approved by
USAID.

(h) Advertising—(1) Requirements. (i)
For each procurement estimated to ex-
ceed $25,000, or equivalent (exclusive of
ocean and air transportation costs), no-
tice of the availability of the invita-
tion for bids, request for quotations or
specific information about procure-
ments under $100,000 shall be published
by the USAID Office of Small and Dis-
advantaged Business Utilization/Minor-
ity Resource Center in the appropriate
USAID Bulletin. The purchaser shall
submit three copies of each invitation
for bids or request for quotations (if
any) to the USAID Mission with its re-
quest for advertising. The Mission will
forward the request for advertising and
the procurement documents to USAID/
W. The request for advertising should
arrive in the Office of Small and Dis-
advantaged Business Utilization/Minor-
ity Resource Center at least 45 days
prior to the final date for receiving
bids or quotations. The purchaser may,
in addition, advertise in appropriate
local, regional, and international jour-
nals, newspapers, etc., and otherwise,
in accordance with local practice.

(ii) Additionally, if the estimated
value of the contract is more than
$100,000, or equivalent (exclusive of
ocean and air transportation costs),
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the notice of availability of the invita-
tion for bids or request for quotations
shall be published in the “Commerce
Business Daily” of the U.S. Department
of Commerce.

(2) Exceptions. (i) When negotiation
with a single source has been author-
ized, advertising is not required.

(ii) When formal competitive bid pro-
cedures have failed to result in an
award pursuant to paragraph (d)(2) of
this section and a determination is
made to follow competitive negotiation
procedures, no further advertising is
required.

(iii) The requirements for advertising
as set forth above may be waived by
USAID to avoid serious procurement
delays in certain circumstances, pro-
vided, however, that efforts shall be
made to secure bids or offers from a
reasonable number of potential sup-
pliers.

(i) USAID approvals. (1) Each invita-
tion for bids or request for quotations
for an USAID-financed procurement
which is estimated to exceed $100,000,
or equivalent (exclusive of ocean and
air transportation costs), must be ap-
proved by USAID prior to issuance.

(2) Each contract in excess of $100,000,
or equivalent (exclusive of ocean and
air transportation costs), must be for-
mally approved by USAID prior to fi-
nalization with the supplier.

(3) USAID may require that con-
tracts under $100,000 be formally ap-
proved prior to finalization with the
supplier.

§201.23 Procurement under private
sector procedures.

(a) General requirements. Procure-
ments under private sector procedures
will normally be carried out by import-
ers using negotiated procurement pro-
cedures, unless the importer chooses to
follow the procedures in §201.22. Pro-
curement on a negotiated basis shall be
in accordance with good commercial
practice. Solicitations by the importer
for quotations or offers shall be made
uniformly to a reasonable number of
prospective suppliers, including, where
feasible, producers of a commodity,
and all quotations or offers received,
whether or not specifically solicited,
shall be given consideration before
making an award.
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(b) Publicizing. To provide suppliers
in the United States with an oppor-
tunity to participate in furnishing
commodities which may be purchased
on a negotiated basis under USAID fi-
nancing, USAID will periodically pub-
lish for each cooperating country a list
of commodities which may be expected
to be imported and the names and con-
tact information for the importers
which have traditionally purchased
those commodities. Interested sup-
pliers may then make offers or furnish
quotations on the products they desire
to sell directly to the importers of
those products. USAID will not pub-
licize specific proposed purchases
which are to be undertaken by private
sector importers on a negotiated basis
unless specifically requested to do so
by the importer in accordance with the
provisions of paragraph (c) of this sec-
tion.

(c) Notification. If the importer elects
to solicit quotations and offers for spe-
cific proposed purchases through publi-
cation by USAID, USAID will notify
prospective suppliers of the export op-
portunity through the appropriate
USAID bulletin. Requests for such no-
tification shall be submitted to the Of-
fice of Small and Disadvantaged Busi-
ness Utilization/Minority  Resource
Center, USAID, Washington, DC 20523-
7700, and shall contain the name and
contact information for the importer, a
full description of the commodities and
any commodity related services re-
quired, applicable price and delivery
terms and other relevant procurement
data, in the English language. The
metric system of measurements shall
be used for specifications unless USAID
determines in writing that such use is
impractical or is likely to cause sig-
nificant inefficiencies or the loss of
markets to U.S. firms.

(d) Notice of quotations and offers re-
ceived. USAID may require that the im-
porter furnish an abstract in the
English language and identify thereon
all offers or quotations received, the
offer accepted or order placed, the
price, the quantity, the name and ad-
dress of all persons submitting offers or
quotations and of their principals, if
any (including manufacturers or proc-
essors of the commodity).

§201.24

(e) Procurement under special supplier-
importer relationships—(1) Solicitation
of offers from more than one supplier is
not required if:

(i) The importer is purchasing for re-
sale or processing, as the supplier’s
regularly authorized distributor or
dealer, a commodity which, under the
terms of the distributorship or dealer
agreement, the importer is precluded
from buying from another supplier; or

(i) The importer is purchasing for re-
sale a registered brand-name com-
modity from a supplier who is the ex-
clusive distributor of that commodity
to the area of the importer.

(2) USAID may require the importer
to furnish, or cause to be furnished, to
USAID documentary evidence of the
existence of the relationships described
in paragraph (e)(1) of this section.

[55 FR 34232, Aug. 22, 1990, as amended at 64
FR 17535, Apr. 12, 1999]

§201.24 Progress and advance pay-
ments.

(a) Definitions—(1) Progress payments.
Progress payments are payments made
prior to shipment under a fixed price
procurement contract, which are based
on actual costs incurred or on an ac-
tual stage or percentage of completion
accomplished.

(2) Advance payments. Advance pay-
ments are payments to a supplier prior
to, and in anticipation of, performance
under a procurement contract. They
are not based on actual performance or
actual costs incurred.

(b) Progress Payments—(1) Conditions
for eligibility. USAID will approve
progress payments only if:

(i) The period between the com-

mencement of work and the first re-
quired delivery will exceed four
months;

(ii) There will be substantial

predelivery costs that may have a ma-
terial impact on a suppliers’s working
capital;

(iii) The total FAS purchase price
will exceed $200,000;

(iv) The supplier must establish a
performance bond or guaranty in favor
of the borrower/grantee providing ade-
quate security for the amount of the
progress payments; and
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(v) The amount of the progress pay-
ments does not exceed 95 percent of the
total FAS purchase price.

(2) Notice. In order for progress pay-
ments to be eligible under a competi-
tive procurement, the solicitation doc-
ument must state that such payments
will be allowed and that a request for
progress payments will not be consid-
ered an adverse factor in the award of
the contract.

(3) Approval. All progress payments
must be approved in writing by USAID.

(c) Advance payments—(1) Conditions
for eligibility. Advance payments may
be authorized only if USAID has made
a positive determination in writing
that:

(i) USAID will benefit therefrom, in
terms of increased competition and/or
lower prices, prior to the issuance of
the solicitation or prior to award of a
noncompetitive contract; and

(ii) The supplier has a financial man-
agement system which is adequate for
controlling and accounting for U.S.
government funds.

(2) Amount. The amount of the ad-
vance is based on an analysis of the
working capital required under the pro-
curement contract, taking into consid-
eration the availability of the sup-
plier’s own working capital and shall
be limited to the minimum amount
needed for immediate disbursing needs.

(3) Security. The supplier must estab-
lish an advance payment bond or guar-
anty in favor of the borrower/grantee
providing adequate security for the
amount of the advance payment.

(4) Notice. In order for advance pay-
ments to be eligible under a competi-
tive procurement, the solicitation doc-
ument must state that such payments
will be allowed and that a request for
advance payments will not be consid-
ered an adverse factor in the award of
the contract.

(5) Approvals. All advance payments
must be approved by USAID in writing.

§201.25 Bid and performance bonds
and guaranties.

Whenever the importer requires the
posting of a bid bond or guaranty or
performance bond or guaranty, the
type of bond or guaranty (certified
check, irrevocable letter of credit,
bank bond, bank guaranty, or surety
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bond) shall be at the option of the bid-
der or supplier. Posted bid bonds or
guaranties shall be returned to unsuc-
cessful bidders promptly after an award
is made. Unless converted to a required
performance bond or guaranty, any bid
bond or guaranty posted by the suc-
cessful bidder shall also be returned
promptly. Performance bonds or guar-
anties (as distinguished from com-
modity warranties of quality or per-
formance) shall be canceled no later
than 30 days after completion of the
contract performance guarantied.

§201.26 Expenditure of marine insur-
ance loss payments.

Unless otherwise authorized by
USAID, any marine insurance loss pay-
ment under a marine insurance policy
financed pursuant to this part 201 re-
ceived by the importer, either directly
or indirectly, shall be used by the im-
porter as follows:

(a) To procure from a source specified
in the implementing document which
originally provided the USAID funds,
commodities which have been des-
ignated by USAID to the borrower/
grantee as eligible for USAID financ-
ing; or

(b) To cover the cost of repairs to
commodities damaged during ship-
ment.

Subpart D—Responsibilities of
Suppliers

§201.30 Purpose.

This subpart establishes the respon-
sibilities of suppliers who furnish com-
modities and/or commodity-related
services.

§201.31 Suppliers of commodities.

(a) Performance of the sales contract.
The supplier of commodities shall com-
ply with the terms and conditions of
its contract with the importer and any
letter of credit or direct letter of com-
mitment under which it secures pay-
ment.

(b) Responsibilities relating to eligibility
of commodities. The supplier shall fulfill
its responsibilities under §201.11 by as-
suring that:

(1) The commodity conforms to the
description contained in its contract
and letter of credit or direct letter of
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commitment and, unless otherwise au-
thorized by USAID in writing, the com-
modity is unused and has not been dis-
posed of as surplus by any govern-
mental agency;

(2) The source of the commodity com-
plies with the provisions of §201.11(b)
relating to source as required by its
contract, letter of credit or direct let-
ter of commitment;

(3) The provisions of §201.11(d) relat-
ing to the medium of transportation
are complied with to the extent that
the supplier arranges such transpor-
tation;

(4) All documents required by §201.52
to be submitted by the supplier to re-
ceive payment are submitted by it on
or before the terminal date specified in
the letter of credit, direct letter of
commitment, or, if payment is to be
made at sight, the purchase contract;

(5) The provisions of the U.S. Treas-
ury Department Foreign Assets, Sanc-
tions, Transactions and Funds Control
Regulations published in 31 CFR parts
500 through 599, as from time to time
amended, are complied with; and

(6) The purchase price of the com-
modity meets the requirements of sub-
part G of this part applicable to the
supplier.

(c) Responsibilities relating to eligibility
of delivery services. The supplier of com-
modities shall be responsible for assur-
ing that any delivery services obtained
by it for its own or for the importer’s
account comply with the requirements
of §201.13 and, if required by USAID,
for assuring that any shipping docu-
ments obtained by it contain an appro-
priate diversion clause pursuant to
§201.43. The supplier shall deliver to
USAID any shipping documents avail-
able to it whenever such delivery is re-
quested by USAID.

(d) Marking of shipping containers and
commodities—(1) Affixing emblems and
identification numbers. The supplier of
commodities shall be responsible for
assuring that all export packaging,
whether shipped from the United
States or from any other source coun-
try, carries the official USAID (clasped
hands) emblem. Additionally, except as
USAID may otherwise prescribe, when
the supplier is given notice by the im-
porter that the importer is the govern-
ment of the cooperating country or any
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of its subdivisions or instrumentalities,
the supplier shall also be responsible
for assuring that, in addition to the
shipping cartons or other export pack-
aging, all commodities carry the
USAID emblem. The USAID financing
document number shall be marked on
each export shipping carton and box in
characters at least equal in height to
the shipper’s marks. When commod-
ities are shipped as containerized
freight in a reusable shipping con-
tainer, the container is not considered
export packaging within the meaning
of this paragraph and the outside of the
container need not be marked; how-
ever, the cartons, boxes, etc., inside the
container must be marked.

(i) Durability of emblems. Emblems
shall be affixed by metal plate, decal-
comania, stencil, label, tag or other
means, depending upon the type of
commodity or export packaging and
the nature of the surface to be marked.
The emblem placed on commodities
shall be as durable as the trademark,
commodity or brand name affixed by
the producer; the emblem on each ex-
port packaging unit shall be affixed in
a manner which assures that the em-
blem will remain legible until the unit
reach the consignee.

(ii) Size of emblems. The size of an em-
blem may vary depending upon the size
of the commodity and the size of the
export packaging. The emblem shall in
every case be large enough to be clear-
ly visible at a reasonable distance.

(iii) Design and color of emblems. Em-
blems shall conform in design and color
to samples available from the Office of
Procurement, Commodity Support Di-
vision, USAID, Washington, DC 20523-
1415, and from the Mission.

(2) Exception to requirement for affixing
emblems. To the extent compliance is
impracticable, emblems shall not be re-
quired for:

(i) Raw materials shipped in bulk (in-
cluding grain, coal, petroleum, oil, and
lubricants);

(if) Vegetable fibers packaged in
bales; and

(iii) Semifinished products which are
not packaged in any way.

(3) Waiver. If compliance with the
marking requirement is found to be im-
practicable with respect to other com-
modities not excepted by paragraph
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(d)(2) of this section, the supplier (or,
when appropriate, the borrower/grant-
ee) may request a waiver from USAID
(Regional Assistant Administrator or
his/her designee).

(e) Export licenses and approvals. The
supplier shall be solely responsible for
assuring that all necessary export li-
censes and approvals are obtained.

(f) Distribution of shipping documents.
The supplier shall make the customary
commercial document distribution, as
well as any special distribution (e.g., to
the USAID Mission in the importing
country) which may be specified in the
letter of credit, direct letter of com-
mitment or other payment instruction
covering the transaction. Prior to pre-
senting the documents specified in
§201.52 for payment, the supplier shall
mail not later than 30 days from the
date of shipment a legible copy of all
rated ocean bill(s) of lading described
in §201.52(a)(4)(i) to: Maritime Adminis-
tration, Division of National Cargo, 400
Seventh Street SW., Washington, DC
20590-0001; and Transportation Divi-
sion, Office of Procurement, USAID,
Washington, DC 20523-7900.

(9) Adjustment refunds, credits, and al-
lowances. All adjustments in the pur-
chase price in an USAID-financed
transaction in favor of the importer
arising out of the terms of the contract
or the customs of the trade shall be
made by the supplier in the form of a
dollar payment to USAID. Any such
payment shall be transmitted to the
Office of Financial Management,
USAID, Washington, DC 20523-7702, and
shall be accompanied by a statement
explaining the adjustment and shall
specify the name and address of the im-
porter, the date and amount of the
original invoice, and the identification
number of the implementing docu-
ment, if known, under which the origi-
nal transaction was financed. USAID
will advise the borrower/grantee of
such adjustment refunds received. Des-
patch earned by the supplier, other
than despatch earned at the port of
loading on c.i.f. and c. & f. shipments,
shall be refunded to USAID in accord-
ance with §201.67(a)(5).

(h) Vesting in USAID of title to com-
modities. The supplier shall be respon-
sible for compliance with the provi-
sions of §201.44 applicable to it.
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(i) Termination or modification of
USAID-financing. The supplier shall be
responsible for compliance with the
provisions of §201.45 applicable to it.

[55 FR 34232, Aug. 22, 1990, as amended at 64
FR 17535, Apr. 12, 1999]

§201.32 Suppliers of delivery services.

(a) Performance of the service contract.
The supplier of delivery services fi-
nanced by USAID shall comply with
the terms and conditions of its con-
tract to supply delivery services.

(b) Adjustment in the price of delivery
services. The supplier of delivery serv-
ices shall pay to the Office of Financial
Management, USAID, Washington, DC
20523-7792, all adjustments in the pur-
chase price in favor of the importer (or
person purchasing the ocean transpor-
tation services) arising out of the
terms of the contract or the customs of
the trade. Any such payment shall be
accompanied by a statement explain-
ing the adjustment and shall specify
the name and address of the importer
or other person for whom the adjust-
ment is made, the date and amount of
the original invoice, and the identifica-
tion number of the implementing docu-
ment, if known, under which the origi-
nal transaction was financed.

(c) Marine insurance reporting require-
ment. With respect to any loss payment
exceeding $10,000 in value which a sup-
plier of marine insurance makes under
a marine insurance policy financed
pursuant to this part, the supplier of
marine insurance shall, within 15 days
of making such payment, report to the
Commodity Support Division, Office of
Procurement, USAID, Washington, DC
20523-7900, the amount and date of the
payment, a description of the com-
modity, the USAID identification num-
ber, name of the carrier, vessel, and
voyage number (alternatively, flight or
inland carrier run number), date of the
bill(s) of lading, the identity and ad-
dress of the assured, and the identity
and address of the assignee of the as-
sured to whom payment has actually
been made.

[55 FR 34232, Aug. 22, 1990, as amended at 64
FR 17535, Apr. 12, 1999]
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Subpart E—General Provisions Re-
lating to USAID Financing of
Commodities and Com-
modity-Related Services

§201.40 Purpose.

This subpart sets forth certain provi-
sions of general application to trans-
actions subject to this part.

§201.41 Audit and inspection.

The borrower/grantee shall maintain
records adequate to document the ar-
rival and disposition in the cooperating
country of all commodities financed by
USAID, and to identify the importer
(or the first purchaser or transferee if
the commodity is imported by the bor-
rower/grantee) for a period of 3 years
following the date of payment or reim-
bursement by USAID or for such other
period as USAID and the borrower/
grantee agree. In addition, the bor-
rower/grantee or the importer shall, to
the extent either exercises control or
custody over the commodities, permit
USAID or any of its authorized rep-
resentatives at all reasonable times
during the 3-year or other agreed pe-
riod to inspect the commodities at any
point, including the point of use, and
to inspect all records and documents
pertaining to such commodities.

§201.42 Reexport of USAID-financed
commodities.

Unless specifically authorized by
USAID, commodities imported into a
cooperating country under USAID-fi-
nancing may not be exported in the
same or substantially in the same form
from the cooperating country. In the
event of any unauthorized reexport,
the borrower/grantee shall pay prompt-
ly to USAID, upon demand, the entire
amount reimbursed or such lesser or
greater amount as USAID may deem
appropriate under the circumstances of
the particular transaction. Such an
amount shall in no event, however, ex-
ceed the greater of either the amount
reimbursed or the amount realized
from the reexport.

§201.43 Diversion clause.

USAID may require that charter par-
ties, bills of lading, or other ocean
shipping documents covering USAID-fi-

§201.44

nanced commodities contain a clause
substantially as follows:

USAID may at any time prior to unloading
prescribe a different port of discharge from
among the ports covered by the applicable
tariff. Diversion charges shall apply in ac-
cordance with the tariff or contract of af-
freightment. Deviation insurance and extra
handling costs actually incurred shall be re-
imbursed.

§201.44 Vesting in USAID of title to
commodities.

(a) Vesting upon order of USAID
USAID may direct that title to USAID-
financed commodities in transit to a
cooperating country shall be vested in
USAID if, in the opinion of USAID,
such action is necessary to assure com-
pliance with the provisions or purposes
of any act of Congress.

(1) Rights of USAID upon vesting of
title. In accordance with instructions
by USAID, the borrower/grantee, sup-
plier, and bank shall transfer such ne-
gotiable bills of lading, suppliers’ in-
voices, packing lists, inspection certifi-
cates or other designated documents
relating to the commodities as are in,
or may come into, their possession.

(2) Diversion of commodities. USAID
may direct the master or operator of a
vessel or an inland carrier carrying the
commodities to divert them away from
the port or other destination specified
in the shipping documents and to de-
liver them at such other destination as
USAID may designate.

(b) Financial responsibility of USAID
under vesting order. (1) USAID will re-
imburse a supplier who has not already
received payment under the purchase
contract for all commodities with re-
spect to which USAID has taken title
under a vesting order.

(2) USAID will assume the responsi-
bility for any extra costs (including the
costs of marine insurance and han-
dling) which are incurred as a result of
a diversion. Such costs shall not exceed
diversion charges as per tariff (liner
shipments) or contract of affreight-
ment (charters), and shall include only
those deviation insurance and extra
handling costs which are actually in-
curred.

(3) USAID shall incur no liability to
the borrower/grantee, the importer, or
to the approved applicant by reason of
any order which vests in USAID title
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to commodities, or by reason of any re-
quest for the diversion of commodities.

§201.45 Termination or modification
of a loan, grant or implementing
document.

(a) Effect of termination or modifica-
tion. (1) Except as provided in para-
graph (a)(2) of this section, the avail-
ability of USAID funds to finance the
procurement of commodities and com-
modity-related services shall termi-
nate or shall be modified, whenever and
to the same extent that the imple-
menting document which relates to
such delivery is terminated or modified
by operation of provisions contained in
the document, or by the exercise of
rights otherwise reserved to USAID.

(2) Unless the supplier and USAID
agree otherwise, to the extent that the
supplier has received an irrevocable
letter of credit from a bank under an
USAID letter of commitment, the pur-
chase contract shall be affected only to
the extent necessary to comply with
any vesting order issued by USAID in
accordance with §201.44.

(b) Responsibilities of parties after ter-
mination or modification of USAID-fi-
nancing. Upon termination or modifica-
tion of USAID-financing of commod-
ities or commodity-related services,
the supplier, importer and approved ap-
plicant shall make such arrangements
as are necessary to obtain the cancella-
tion or modification of any letter of
credit in favor of the supplier.

§201.46 Compensation to supplier if
shipment is prohibited.

(a) Payment to supplier. USAID shall
make appropriate payment to a sup-
plier for the value of USAID-financed
commodities available for immediate
shipment from the United States if all
the following conditions are satisfied:

(1) Shipment is prohibited by order of
the U.S. Government and such order
has general application to all ship-
ments to the cooperating country.

(2) Payment may not be made by the
bank under the terms of the letter of
credit or payment instructions.

(3) The supplier is unable to dispose
of the commodities without loss.

(4) The supplier tenders to USAID a
negotiable warehouse receipt covering
the commodities in question and pre-
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sents to USAID such other documenta-
tion required by §201.52 as may be ap-
propriate under the circumstances.

(b) Other settlement. In lieu of accept-
ing title to the commodities, USAID
may negotiate with the supplier such
other settlement as may be fair and eg-
uitable under the circumstances.

§201.47 Use of marine insurance loss
proceeds.
The borrower/grantee shall pay

promptly to USAID a sum equal to the
proceeds received by an importer or its
assignee in settlement of a marine in-
surance claim under a marine insur-
ance policy financed pursuant to this
part 201, if such proceeds are not ex-
pended in the manner provided by
§201.26 within a reasonable period after
receipt by the importer.

Subpart F—Payment and
Reimbursement

§201.50 Purpose.

This subpart describes:

(a) The methods by which USAID will
make payment or reimbursement for
commodities and commodity related
services which have been furnished;

(b) The documentation required to be
submitted to USAID for the purpose of
obtaining such payment or reimburse-
ment; and

(c) The terminal date for presen-
tation of documents which USAID re-
quires as a condition for payment or
reimbursement.

§201.51 Methods of financing.

Under procurements subject to this
part 201, the following methods of fi-
nancing may be employed by USAID In
each case, the method of financing
shall be consistent with provisions in
the pertinent implementing docu-
ments.

(a) Direct reimbursement. Upon presen-
tation to USAID of the documents
specified in §201.52, a borrower/grantee
will be reimbursed for the cost of com-
modities and commodity-related serv-
ices procured by the borrower/grantee
directly or procured by other importers
with the authorization of the borrower/
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grantee, if such commodities or serv-
ices are eligible under the imple-
menting document and under this part
201 for USAID-financing.

(b) Letter of commitment to a bank. At
the request of the borrower/grantee,
USAID will issue a letter of commit-
ment to a bank for a specified amount
in dollars. Reimbursement to a bank
will be in accordance with the terms of
such letter of commitment for sight
payments made for the account of an
approved applicant. Any such payment
by a bank made in anticipation of a
letter of commitment and falling with-
in the scope of payments authorized by
such letter of commitment when
issued, will be deemed to be a payment
to be reimbursed by USAID thereunder.

(1) Requests for bank letters of commit-
ment. All requests for bank letters of
commitment shall be in the English
language and shall be submitted to
USAID by the borrower/grantee in du-
plicate. They shall contain the fol-
lowing:

(i) Identification of the loan or grant
agreement;

(ii) The dollar amount of the letter of
commitment;

(iii) The name and address of the
bank to which the letter of commit-
ment is to be issued;

(iv) The name and address of the ap-
proved applicant;

(v) The expiration date to be stated
in the letter of commitment, which
shall be not later than the final date
specified in the implementing docu-
ment for submission of documentation
to the bank as a basis for disbursement
against the letter of commitment, ex-
cept that, if a terminal shipping date is
provided in the implementing docu-
ment, the expiration date shall be the
last day of the month following the
month in which the terminal shipping
date occurs.

(vi) ldentification of the items to be
financed under the letter of commit-
ment (including the Schedule B identi-
fication).

(2) Approved applicant’s request to
bank—(i) Form and effect of request. An
approved applicant may apply to the
bank holding a letter of commitment
for the issuance, confirmation, or ad-
vice of a commercial letter of credit for
the benefit of a supplier, or may in-

§201.51

struct the bank to make payments at
sight to such supplier, or may instruct
the bank to make payments at sight to
or for the account of the borrower/
grantee.

(ii) Borrower/grantee assignment under
a letter of commitment. The borrower/
grantee’s request to USAID for a letter
of commitment shall be deemed notifi-
cation to USAID of assignment of any
rights to receive reimbursement for the
specified funds under the related imple-
menting document. USAID, by
issuance of the letter of commitment,
shall be deemed to have consented to
such assignment. Any such assignment
or consent shall inure to the benefit of
the bank’s legal successors and assign-
ees.

(iii) Requirements imposed by bank.
The borrower/grantee and the approved
applicant shall be deemed to have con-
sented to imposition by the bank upon
the beneficiary of any letter of credit
or payment instruction of such require-
ments as the bank deems necessary in
order to comply with its applicable ob-
ligations to USAID. Such consent shall
be deemed an express condition incor-
porated in any request of the approved
applicant under paragraph (b)(2)(i) of
this section.

(3) Reimbursement of bank. Upon pres-
entation to USAID of the documents
described in §201.52, USAID will reim-
burse the bank for any amounts paid
by it in dollars to or on behalf of the
approved applicant pursuant to a letter
of commitment, subject, however, to
compliance by the bank with the re-
quirements of subpart H. Such docu-
ments in the normal course should be
presented to USAID promptly. Bank
charges will be eligible for reimburse-
ment if authorized in the letter of com-
mitment. Reimbursement normally
will be made within 7 days by an elec-
tronic funds transfer.

(c) Bank charges under letters of com-
mitment. (1) To claim reimbursement
for commissions, transfers or other
charges, not including interest on ad-
vances, the bank shall submit the
Voucher SF 1034 and shall attach
thereto a copy of the payment advice
which identifies the costs being billed.

(2) To claim reimbursement for inter-
est on advances, the bank shall claim
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reimbursement on the Voucher SF 1034,
attaching thereto:

(i) The monthly statement of ad-
vance account established under the
letter of commitment, in duplicate,
showing:

(A) The opening balance;

(B) The date and amount of each type
of charge attributable to the letter of
commitment, indicating the number of
the letter of commitment, subsidiary
letter of credit, or payment instruction
or request under which the charge was
made;

(C) The date and amount of each
USAID reimbursement to the bank, in-
dicating either the USAID bureau
voucher number or the number of the
letter of commitment, subsidiary let-
ter of credit, or payment instruction or
request under which the payment was
made; and

(D) The closing balance;

(i) The bank’s monthly advice of
charge, in duplicate, showing:

(A) The outstanding balance in the
advance account on each day of the pe-
riod covered; and

(B) The amount of interest charged
during the period.

(3) Certification. Each claim for reim-
bursement shall have endorsed thereon
or attached thereto a certification by
an authorized representative of the
bank that the charges for which pay-
ment is being claimed are in accord-
ance with the schedule of charges
agreed on between the bank and the ap-
proved applicant or beneficiary.

(4) Report. The bank shall submit a
report showing the financial status of
each letter of commitment issued to it
by USAID. The content, format and
frequency of the report shall be pre-
scribed in the letter of commitment.
The report shall be prepared in an
original and two copies, and distrib-
uted as follows: USAID/W (original),
approved applicant (copy) and cog-
nizant Mission (copy). The report to
USAID/W should be sent to the Office
of Financial Management, Cash Man-
agement and Payment Division (M/FM/
CMP), USAID, Washington, DC 20523-
7702. The report shall be certified by an
authorized signatory of the bank.

(d) Direct letter of commitment to a sup-
plier. (1) At the request of a borrower/
grantee, USAID may issue a direct let-
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ter of commitment to a supplier assur-
ing payment by USAID of specified
amounts to cover the cost of commod-
ities and commodity-related services.
The letter of commitment to a supplier
will identify the purchase contract to
which it relates and the implementing
document under which it is issued.

(2) Assignment may be permitted as
provided for in the direct letter of com-
mitment.

[55 FR 34232, Aug. 22, 1990, as amended at 64
FR 17535, Apr. 12, 1999]

§201.52 Required documents.

(a) Commodities and commodity-related
services. Claims for reimbursement or
payment with respect to commodities
and commodity-related services shall
be supported by the documents listed
in paragraphs (a)(1) through (8) of this
section or by such other documents as
may be required in the letter of com-
mitment or other applicable imple-
menting document. Each document
shall indicate the identification num-

ber of the letter of commitment or
other applicable implementing docu-
ment.

(1) Voucher. Voucher SF 1034 with
three copies, to be prepared by the bor-
rower/grantee, by the approved appli-
cant, by the bank as assignee or agent
for the approved applicant, or, in the
case of a direct letter of commitment,
by the supplier.

(2) Supplier’s invoice. (i) One copy of
the supplier’s detailed invoice showing
the following:

(A) The name and address of the im-
porter;

(B) The quantity and the description
of each item shipped, in sufficient de-
tail, including the U.S. Department of
Commerce Schedule B number, for
ready identification;

(C) The total gross sales price;

(D) The total net sales price (deter-
mined by deducting from the total
gross sales price the amounts required
to be deducted under §201.65(d));

(E) The sales price for each item net
of all trade discounts under §201.65(d);

(F) The delivery terms (e.g., f.0.b.,
f.a.s., c.i.f.orc. &f.);

(G) The type and dollar amount of
each incidental service which is not in-
cluded in the price of the commodity
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and for which reimbursement is
claimed;

(H) The type and dollar amount of
each delivery service obtained by the
supplier of the commodity for the im-
porter’s account which is not included
in the price of the commodity and for
which reimbursement is claimed;

(1) To the extent that the commodity
price includes commodity-related serv-
ices, a list of each such service and the
dollar amounts attributable to each
such service; and

(J) Unless a Supplier’s certificate
covering marine insurance is sub-
mitted, the name and address of the
supplier of such insurance and the dol-
lar cost thereof.

(if) Each invoice submitted under a
bank letter of commitment shall be
marked PAID by the supplier, or alter-
natively, the bank may certify by an
endorsement on or attachment to the
invoice that payment has been made in
the amount shown on the invoice.

(iii) Each invoice must contain cer-
tifications from the supplier to the ef-
fect that:

(A) The USAID marking require-
ments set forth in §201.31(d) have been
met;

(B) Unless otherwise specified by
USAID, the supplier has airmailed to
the USAID Mission in the capital city
of the cooperating country one copy
each of the invoice, packing list and
bill(s) of lading;

(C) If shipment is effected by ocean
vessel, one copy of all bill(s) of lading
described in §201.52(a)(4) has been
mailed to: Maritime Administration,
Division of National Cargo, 400 Seventh
Street SW., Washington, DC 20590-0001;
and Transportation Division, Office of
Procurement, USAID, Washington, DC
20523-7900.

(3) Charter party. A copy (or photo-
stat) of any approved charter party
under which shipment is made, sub-
mitted:

(i) By the commodity supplier when-
ever USAID-finances any portion of the
dollar price of a commodity sale under
c.&f. or c.i.f. delivery terms, or

(ii) By the supplier of ocean transpor-
tation whenever USAID-finances the
freight under any freight reimburse-
ment arrangement.

§201.52

If shipment is made under a consecu-
tive voyage or time charter and the
person or organization seeking reim-
bursement or payment has previously
submitted to USAID a copy (or photo-
stat) of said charter party in support of
a prior claim for reimbursement or
payment, such person or organization
may, in lieu of further submission of
the charter party, certify to the fact of
prior submission.

(4) Evidence of shipment. (i) A copy (or
photostat) of the bill(s) of lading
(ocean, charter party, air, rail, barge,
or truck) or parcel post receipt evi-
dencing shipment from the point of ex-
port in the source country or free port
or bonded warehouse. The bill(s) of lad-
ing shall indicate the carrier’s com-
plete statement of charges, including
all relevant weights, cubic measure-
ments, rates and additional charges,
whether or not freight is financed by
USAID If an NVOCC is used, rated cop-
ies of both the NVOCC’s through bill of
lading and the bill(s) of lading of all
VOCCs must be included.

(if) When the commodity is trans-
ported to the cooperating country
under its own power (e.g., a fishing ves-
sel), USAID will require a certificate
signed by the importer or its author-
ized agent, certifying that the com-
modity has been received by the im-
porter, to be submitted instead of a bill
of lading.

(iif) When the supplier is not respon-
sible under the terms of its agreement
with the importer for assuring that the
commodities are loaded on board the
vessel, such as when delivery terms are
f.a.s. port of shipment, the importer
may request and the Commodity Sup-
port Division, Office of Procurement,
USAID, Washington, DC 20523-7900 may
authorize the following documents, in-
stead of a bill of lading, to be sub-
mitted with a claim for reimbursement
or payment for the commodities:

(A) A dock or warehouse receipt con-
taining the commodity description,
weight and cubic measurement, port of
loading, and, if available, name and
flag of vessel; the receipt must show
consignment of the commodities to a
person or organization designated by
the importer; and
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(B) A letter from the consignee ad-
dressed to USAID undertaking to ar-
range for shipment of the goods to the
cooperating country and to deliver to:
FM/CMPD, Office of Financial Manage-
ment, USAID, Washington, DC 20523-
7702, within 15 days from the date of
shipment, a copy of the bill of lading
evidencing shipment to the cooper-
ating country. The bill of lading shall
indicate the carrier’s complete state-
ment of charges, as in paragraph
(a)(4)(i) of this section.

(5) Documentation on shipments to a
free port or bonded warehouse. When a
commodity is shipped out of a free port
or bonded warehouse, the supplier
shall:

(i) Provide as an attachment to a
copy of the invoice, a copy of the bill of
lading (bearing a notation of the
freight cost) covering the shipment of
the commodity into the free port or
bonded warehouse, or

(ii) If such a bill of lading is not
available to the supplier, provide the
following information and certify to
the accuracy of the information: the
country or area from which the com-
modities were shipped to such free port
or bonded warehouse; the name and
flag of the vessel which transported the
commodities from the source country
to the free port or bonded warehouse;
the cost of the freight for such ship-
ment; and the free port or bonded ware-
house to which shipment was made
from the source country, or

(iii) If commodities have been com-
mingled in the warehouse in such a
way that shipments out of the ware-
house cannot be related to particular
shipments into the warehouse, the sup-
plier shall certify to the best of its
knowledge and belief that a portion of
the commodities was transported to
the free port or bonded warehouse as
required by §201.13(b)(1)(i)(D), and the
quantity for which USAID-financing is
sought does not exceed that amount.

(6) Supplier’s Certificate (form AID 282).
An original and one copy of the Sup-
plier’s Certificate executed, without
modification, by:

(i) The supplier of the commodity for
the cost of the commodity and any
commodity-related services furnished
by the commodity supplier;
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(ii) The carrier for the cost of ocean
or air transportation financed by
USAID;

(iii) The insurer for the cost of ma-
rine insurance financed by USAID if
such cost exceeds $50.

(7) Freight forwarder’s invoice. One
copy of the freight forwarder’s invoice,
if any, marked PAID and containing a
complete, individually priced
itemization of all charges and fees
billed by or through the forwarder.

(8) Commodity approval application
(form AID 11). One signed original of
the Commodity Approval Application
executed by the commodity supplier
and countersigned by USAID. In the
case of a claim for reimbursement or
payment for partial shipment pre-
sented subsequent to submission of the
original Commodity Approval Applica-
tion, one reproduced copy of the origi-
nal countersigned Commodity Ap-
proval Application, appropriately cer-
tified as such by the supplier.

(b) Execution of Certificates. (1) The
original of each Supplier’s Certificate
and Commodity Approval Application
shall be signed by hand and shall bind
the person or organization in whose be-
half the execution is made.

(2) The Supplier’s Certificate cov-
ering the cost of marine insurance may
be executed on behalf of the marine in-
surer by an insurance broker or by a
commodity supplier if the commodity
supplier is the assured under an open
cargo insurance policy issued by the
marine insurer and is authorized under
such policy to bind the marine insurer
by issuing insurance certificates or
policies in favor of importers. In each
such case, the insurance broker or
commodity supplier shall indicate on
the Supplier’s Certificate the name and
address of the insurance company
which is acting as the supplier of ma-
rine insurance and shall describe itself
below its signature as a commodity
supplier issuing a certificate under an
open cargo insurance policy or as an
insurance broker.

[55 FR 34232, Aug. 22, 1990, as amended at 64

FR 17535, Apr. 12, 1999]

§201.53 Final date for presentation of
documents.

(a) Direct reimbursement. Prescribed
documents shall be presented to USAID

788



Agency for International Development

by the borrower/grantee no later than
the terminal date specified in the im-
plementing document.

(b) Letter of commitment to a bank.
Prescribed documents shall be pre-
sented by the bank to USAID and shall
cover:

(1) Payments or negotiations made
under letters of credit expiring no later
than the expiration date stated in the
letter of commitment, or

(2) Payments to a supplier, the ap-
proved applicant, or, at the request of
an approved applicant, to a person
other than the supplier, made no later
than such expiration date.

(c) Direct letter of commitment to sup-
plier. Documents prescribed for pay-
ment under a direct letter of commit-
ment to a supplier shall be presented
by the supplier to USAID no later than
the expiration date stated therein.
Such documents must evidence ship-
ment no later than the terminal ship-
ment date provided in the direct letter
of commitment.

Subpart G—Price Provisions

§201.60 Purpose and applicability of
this subpart.

This subpart prescribes rules relating
to prices, discounts, commissions,
credits, allowances, and other pay-
ments. These rules shall be observed in
the procurement of commodities and
commodity-related services financed
under this part. The rules implement
and supplement the requirements of
the Act relating to prices in such pro-
curement. The general purpose of these
rules is to assure the prudent use of
USAID funds.

(a) Statutory price limitations. (1) Sec-
tion 604(a) of the Act provides inter alia
that funds made available under this
Act may be used for procurement out-
side the United States only if the price
of any commodity procured in bulk is
lower than the market price prevailing
in the United States at the time of pro-
curement adjusted for differences in
the cost of transportation to destina-
tion, quality, and terms of payment.

(2) Section 604(b) of the Act provides
that no funds made available under
this Act shall be used for the purchase
in bulk of any commodities at prices
higher than the market price pre-
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vailing in the United States at the
time of purchase, adjusted for dif-
ferences in the cost of transportation
to destination, quality, and terms of
payment.

(b) Transactions covered. The rules
and conditions prescribed by this sub-
part apply to all USAID-financed
transactions subject to this regulation,
whether or not the commodities are
purchased in bulk.

(c) Compliance. Compliance with this
subpart G and with any additional
price requirement contained in the im-
plementing document shall be a condi-
tion to the financing by USAID of pro-
curement transactions under this part.
Post-audit of transactions will be made
by USAID to determine whether there
has been such compliance.

§201.61 Meaning of terms in this sub-
part.

(a) Class of purchaser means any
group of purchasers which is separately
identifiable and which is distinguish-
able from other purchasers on the basis
of quantity purchased, distribution
function or established trade practice.

(b) Commission. See §201.01(h).

(c) Comparable domestic sale means
any comparable sale not in export
transactions.

(d) Comparable export sale means any
comparable sale in export transactions.

(e) Comparable sale means any sale of
or bona fide offer to sell the same com-
modity, or (in the absence of such a
sale or offer to sell) any sale of or offer
to sell a similar commodity which,
with respect to the quantity, quality,
grade, period of delivery, supply area,
terms of sale, or class of purchaser, ei-
ther:

(1) Is not sufficiently different from
the sale being tested to result custom-
arily in a price different from the price
in the sale being tested; or

(2) Can be related to the sale being
tested through application of a cus-
tomary price differential. A sale which
is otherwise comparable to another
sale is not rendered noncomparable by
virtue of its being made out of a free
port or bonded warehouse. The fact
that a sale is made out of a free port or
bonded warehouse shall not cause that
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sale to differ from otherwise com-
parable sales with respect to terms of
sale, supply area, or period of delivery.

(f) The date the purchase price is fixed
means the date on which the parties
agree on the price. If, however, the par-
ties establish the price as of any other
date which is subsequent to the date of
such agreement and not later than the
date of delivery, the term means such
other date regardless of whether it pre-
cedes, coincides with or follows the le-
gally effective date of the purchase
contract.

(g) Export differential means the cus-
tomary difference in price, if any, be-
tween domestic sales and otherwise
comparable export sales.

(h) Period of delivery means the length
of time between the date the purchase
price is fixed or the date of the pur-
chase contract, whichever is later, and
the date by which delivery is to be
completed.

(i) Producer means any person who
grows, mines, manufactures, processes,
or assembles a commodity in the form
in which it is exported.

() Purchase price means the total
amount which the purchaser agrees to
pay or make available to or for the
benefit of the supplier (including any
person or organization designated by
the supplier to receive such payment)
for any commodity or commodity-re-
lated service which is wholly or partly
financed by USAID.

(k) Representative of the importer
means any entity affiliated with the
importer by ownership or management
ties, and any office or employee of such
entity.

(I) Similar commodity means a com-
modity which is functionally inter-
changeable with the commodity in the
sale being tested, and affords the pur-
chaser substantially equivalent serv-
iceability.

(m) Supply area means the source
country, or if the commodity is cus-
tomarily sold at different prices (exclu-
sive of transportation costs) from dif-
ferent geographic areas within a source
country, the specific geographic area
within the source country from which
the commodity is shipped to the co-
operating country.

(n) Time of purchase means that pe-
riod encompassing the date the pur-
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chase price is fixed during which prices
in comparable sales remain substan-
tially constant.

(o) Transportation cost means the cost
of all transportation by land, sea, or
air from the port of export to the des-
tination in the cooperating country,
plus the cost of marine insurance, if
any, covering such transaction. Such
costs are financed by USAID only to
the extent provided in §201.13.

§201.62 Responsibilities of borrower/
grantee and of supplier.

(a) Responsibilities of borrower/grantee.
The borrower/grantee shall:

(1) When required by USAID, develop
and periodically update, or cooperate
with USAID in the development and
updating of, lists of importers who
have traditionally imported the com-
modities which may be purchased
under the loan or grant. Such listings
shall be by commodity groupings se-
lected by USAID, cover all commod-
ities eligible for financing, and, to the
extent such information is available,
show the names and addresses of all
importers, regardless of the source
from which their imports originated.

(2) Insure that the importer

(i) Procures in accordance with the
conditions set forth in subpart C as ap-
plicable, and

(ii) Except as provided otherwise in
§201.22, pays no more than the lowest
available competitive price, including

transportation cost, for the com-
modity.
(b) Responsibility of supplier. In ac-

cordance with the provisions contained
in the Supplier’s Certificate, which the
supplier must execute in order to re-
ceive payment, the supplier is respon-
sible for compliance with the provi-
sions of this subpart G, other than
paragraph (a) of this section.

§201.63 Maximum prices for commod-
ities.

(a) U.S. prevailing market price—U.S.
source. The purchase price for a com-
modity, the source of which is the
United States, shall not exceed the
market price prevailing in comparable
export sales in the United States at the
time of purchase, adjusted for dif-
ferences in the transportation cost:
Provided, however, That if there are no
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such comparable export sales, then the
purchase price, excluding transpor-
tation cost, may not exceed the market
price prevailing in comparable domes-
tic sales in the United States at the
time of purchase, adjusted upward or
downward by the appropriate export
differential.

(b) U.S. prevailing market price—non-
U.S. source. The purchase price, includ-
ing transportation cost, for a com-
modity the source of which is not the
United States shall be lower than the
market price prevailing in comparable
export sales in the United States at the
time of purchase including transpor-
tation cost: Provided, however, That if
there are no such comparable export
sales in the United States, then the
purchase price from the source outside
the United States, including transpor-
tation cost, must be lower than the
market price prevailing in comparable
domestic sales in the United States at
the time of purchase, adjusted upward
or downward by the appropriate export
differential and transportation cost.

(c) Supplier’s comparable export price—
U.S. and non-U.S. sources. (1) The pur-
chase price excluding transportation
cost, shall not exceed prices generally
charged by the supplier in comparable
export sales from the source country at
the time of purchase.

(2) The requirement in paragraph
(c)(1) of this section shall not apply to
the purchase price:

(i) In any sale under formal competi-
tive bid procedures; or

(if) In any sale of a commodity gen-
erally traded on an organized com-
modity exchange.

(3) Comparable export sales for the pur-
pose of paragraph (c) of this section
shall not include sales:

(i) Under formal competitive bid pro-
cedures; or

(if) Of a commodity by a supplier to
affiliates if the supplier demonstrates
an established practice of selling the
commodity to affiliates at prices lower
than the prices it charges to nonaffili-
ates.

(d) Source country prevailing market
price—non-U.S. source. The purchase
price, excluding transportation cost,
shall not exceed the market price pre-
vailing in the source country in com-
parable export sales at the time of pur-

§201.63

chase: Provided, however, That, if there
are no such comparable export sales,
then the purchase price, excluding
transportation cost, shall not exceed
the market price prevailing in com-
parable domestic sales in the source
country at the time of purchase, ad-
justed upward or downward by the ap-
propriate export differential.

(e) Price test in the absence of com-
parable sales at time of purchase—(1) Sale
by supplier who is not the producer. The
purchase price shall not exceed the
sum of:

(i) The lower of the following: The
price paid by the supplier for the com-
modity or the price charged by the pro-
ducer in the original sale of that spe-
cific commodity; and

(if) A markup over the amount al-
lowed in paragraph (e)(1)(i) of this sec-
tion which may not exceed the lower of
the following: The markup over direct
cost that is usual and customary in
sales by the supplier of the same com-
modity, if any, or the most similar
commodity, or, the markup over direct
cost that is usual and customary in
such sales by the competitors of the
supplier; and

(iii) To the extent not included in
paragraph (e)(1)(i) of this section an
amount not to exceed the cost at pre-
vailing rates of those expenses recog-
nized in §201.64(a) and actually in-
curred in moving the commodities sup-
plied from the point of purchase to a
position alongside or on board the ves-
sel or other export conveyance at point
of export.

(2) Sale by a supplier who is the pro-
ducer. The purchase price shall not ex-
ceed a price established in accordance
with the customary pricing practices of
the supplier for other products of the
same general class as the commodity
sold.

(f) Additional rules for sales through or
out of a free port or bonded warehouse.
(1) The purchase price, including trans-
portation costs to a cooperating coun-
try, of a commodity which has passed
through a free port or bonded ware-
house shall not exceed:

(i) The maximum price f.o.b. or f.a.s.
source country eligible for USAID-fi-
nancing under the foregoing provisions
of this §201.63: plus
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(i) Transportation cost calculated on
the basis of the prevailing ocean
freight rate for shipments using the
most direct route from the source
country to the cooperating country on
the type and flag of vessel on which the
commodity actually moved from the
free port or bonded warehouse to the
cooperating country.

(2) The purchase price of a com-
modity f.o.b. or f.a.s. a free port or
bonded warehouse shall not exceed the
maximum price established in para-
graph (f)(1) of this section, minus
transportation costs from the free port
or bonded warehouse to the cooper-
ating country, calculated on the basis
of the prevailing ocean freight rate
from the free port or bonded warehouse
to the cooperating country for the type
and flag of vessel on which the com-
modity actually moved between those
points.

(g) Commodity price subject to esca-
lation. If a purchase contract contains
a price escalation clause, USAID will
finance:

(1) The purchase price of the com-
modity before the operation of the es-
calation clause to the extent that it
does not exceed the applicable price
limitations contained in this subpart;
and

(2) That portion of the commodity
price attributable to the operation of
the price escalation clause if such
clause:

(i) Uses a formula based on variations
in a cost factor which is reasonably re-
lated to the price of the commodity
subject to escalation and is readily de-
terminable;

(i) Provides for downward as well as
upward adjustment of the price; and

(iii) Accords with recognized trade
practices.

§201.64 Application of the price rules
to commodities.

(a) Calculation of commodity prices on
a common basis. In testing whether the
purchase price of a commodity exceeds
the price in comparable export sales or
in comparable domestic sales, as appli-
cable under §201.63 (a), (c), (d) and (e),
it is necessary to insure that the price
being tested as well as the prices being
used as a test or measurement are cal-
culated on the basis of delivery along-
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side or on board the vessel or other ex-
port conveyance. Such prices will in-
clude, therefore, in addition to the
price of the commodity at an internal
point in the source country, transpor-
tation from that point to the port of
export in the source country, and to
the extent not already included in the
price at the internal point, inspection,
export packing, forwarder’s fees at cus-
tomary rates, the cost of placing the
commodities on board the vessel or ex-
port conveyance (unless this cost is
covered in the export freight), and
other necessary costs customary in the
trade.

(b) Calculation of commodity prices
which involve transportation costs. (1) In
testing the purchase price which in-
cludes transportation cost (custom-
arily known as a c. & f. or c.i.f. price)
for compliance with the requirements
of §201.63 (a), (c), (d) and (e), USAID
will subtract transportation cost as
calculated by reference to the freight
rate, for the type and flag of vessel on
which the commodity was shipped, pre-
vailing on the date the purchase price
is fixed. In the absence of evidence to
the contrary, the actual transportation
cost paid by the supplier shall be pre-
sumed to be the transportation cost
calculated in accordance with the for-
mula contained in the foregoing sen-
tence.

(2) In testing a purchase price involv-
ing transportation cost for compliance
with §201.62 and §201.63(b), the test or
measurement prices shall be:

(i) Prices based upon transportation
by a U.S.-flag vessel if the price tested
involves transportation by such vessel;
or

(i) Prices based upon transportation
by either a U.S.-flag or a foreign-flag
vessel, whichever is lower, if the price
tested involves transportation by a for-
eign-flag vessel.

(c) Calculation of amount eligible for fi-
nancing when shipment is through or out
of a free port or bonded warehouse. (1)
When a shipment to a cooperating
country has passed through a free port
or bonded warehouse, USAID will fi-
nance no more than the lower of the
following:

(i) The maximum price described in
§201.63(f)(1), or
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(ii) The maximum price described in
§201.63(f)(1)(i), plus any transportation
costs into the free port or bonded ware-
house which meet the requirements of
§201.13(b)(1)(i)(D), and any transpor-
tation costs out of the free port or
bonded warehouse on a vessel flying
the flag of a country included in the
authorized geographic code.

(2) When a shipment is f.o.b. or f.a.s.
a free port or bonded warehouse,
USAID will finance no more than the
lower of the following:

(i) The maximum price described in
§201.63(f)(2), or

(ii) The maximum price described in
§201.63(f)(1)(i), plus any transportation
costs into the free port or bonded ware-
house which meet the requirements of
§201.13(b)(1)(i)(D).

(d) Determination of prevailing prices.
In the determination of any prevailing
market price of any commodity or any
prevailing price or maximum eligible
freight rate for a commodity related
service, relevant published and unpub-
lished price information will be consid-
ered.

discounts and
credits, benefits

§201.65 Commissions,
other payments,
and allowances.

(a) General. This section sets forth
the rules which govern the eligibility
of commissions, discounts and certain
other payments, credits, benefits and
allowances for USAID-financing.

(b) Commissions to sales agents. Unless
otherwise provided in the imple-
menting document, a commission paid,
or to be paid, to a bona fide agent of
the supplier is eligible for financing
under this part, if such agent either
has made a direct and substantial con-
tribution toward securing the purchase
contract for the supplier or is engaged
on a continuing basis in securing simi-
lar contracts for the supplier. Such
commissions are eligible to the extent
they comply with §201.65(f).

(c) Commissions and other payments,
credits, benefits or allowances to import-
ers, purchasing agents and others. Unless
otherwise authorized by USAID, no
commission or other payment, credit,
benefit or allowance of any kind shall
be paid, made, or given, or agreed to be
paid, made or given, in connection with

§201.65

any sale subject to this part by the
supplier or its agent:

(1) To or for the benefit of the im-
porter;

(2) To or for the benefit of a pur-
chasing agent or other agent or rep-
resentative of an importer, even
though such agent or representative
may also have an agreement with a
supplier to represent the supplier; or

(3) To any third party in connection
with a sale by the supplier to its deal-
er, distributor, or established agent in
the cooperating country.

(d) Trade discounts. To arrive at the
net amount eligible for USAID-financ-
ing, all trade discounts, whether in the
form of payments, credits, or allow-
ances, to which the importer is entitled
shall be deducted from the gross
amount of the supplier’s invoice sub-
mitted under §201.52(a)(2)(i)(D).

(e) Commissions and other payments or
benefits attributable to USAID-financing.
Every commission or other payment,
credit, benefit, or allowance of any
kind paid, made or given, or agreed to
be paid, made or given, in connection
with the sale of commodities financed
under this part to any person described
in §201.65(c) (1), (2) or (3) shall be pre-
sumed conclusively to have been paid
from USAID funds and shall thereby be
subject to the requirements of this part
201.

(f) Maximum commission. A commis-
sion shall not exceed the lesser of the
amount which the supplier customarily
pays in connection with similar trans-
actions or the amount which is cus-
tomary in the trade.

(9) Reporting. All commissions and
other payments, credits, benefits or al-
lowances of any kind paid, made or
given, or agreed to be paid, made or
given, by the supplier in connection
with USAID-financed sales of commod-
ities and commodity-related services
shall be fully reported on the Invoice-
and-Contract Abstract of the Supplier’s
Certificate required under §201.52(a)(6).
Any such amounts not reported shall
be ineligible for USAID-financing.

(h) Brokerage commission. In connec-
tion with ocean freight services,
USAID will finance a brokerage com-
mission only if:

(1) Such commission does not exceed
2% percent of the ocean freight charge
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(exclusive of deadfreight, demurrage
and detention);

(2) Such commission is payable to an
individual resident in a country in-
cluded in the authorized source code; a
non-resident citizen of a country in-
cluded in the authorized source code;
or a corporation or partnership orga-
nized under the laws of a country in-
cluded in the authorized source code;
and

(3) The names of all persons receiving
such commissions appear on the face of
the charter party.

(i) Address commissions. An address
commission to or for the benefit of a
charterer shall be deemed a discount
on the stated freight rate or freight
charge which the supplier of transpor-
tation services shall deduct from the
cost of transportation financed by
USAID. If the supplier of the com-
modity is the charterer, it shall refund
to USAID any address commission re-
ceived by it. If the supplier of the com-
modity is not the charterer, the bor-
rower/grantee shall be responsible for
making a refund to USAID of any such
commissions received by the charterer.

§201.66 Side payments.

Any payment which an importer
makes to a supplier, whether or not in-
dicated on the supplier’s invoice and
whether or not financed by USAID, in
connection with an USAID-financed
transaction, shall be disclosed by the
supplier on the Supplier’s Certificate
and shall be considered as part of the
actual purchase price in applying the
rules of this subpart G.

§201.67 Maximum freight charges.

(@) Ocean freight rates—(1) Similar
shipments. Similar shipments means ship-
ments which are similar with respect
to type of commodity, commodity rate
classification, quantity, vessel flag cat-
egory (U.S.-or foreign-flag), choice of
ports, and other pertinent factors. In
determining whether shipments are
similar, no effect shall be given to the
identity of the shipper or the cir-
cumstance that the shipment is or is
not financed by the Government of the
United States.

(2) Maximum charter rates. (i) USAID
will not finance ocean freight under
any charter which has not been sub-
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mitted to and received prior approval
by USAID/W. USAID will not approve a
charter if the freight rate exceeds:

(A) The rate prevailing for similar
shipments; or

(B) The lowest rate charged by the
vessel for similar shipments on the
same voyage.

(ii) In determining the rate pre-
vailing for similar shipments, recog-
nized sources of charter market rate
information will be consulted and, if
necessary, will be supplemented by
other information which contributes to
a realistic determination of the pre-
vailing charter rate.

(3) Effect of USAID approval of a char-
ter. USAID prior approval of a charter
shall be confirmed by USAID in writing
and shall then be final except in cases
where the freight rate exceeds the low-
est rate charged by the vessel for simi-
lar shipments on the same voyage or
where USAID’s prior approval is based
on false or misleading representations
made to USAID by the charterer or
vessel owner(s).

(4) Maximum liner rates. USAID will
not finance ocean freight for a cargo
liner shipment at a rate which exceeds
the lowest of the following:

(i) The conference contract rate or
the conference noncontract rate,
whichever is lower;

(ii) The rate named in any tariff or
other rate listing for the same destina-
tion and commodities on file at the
Federal Maritime Commission; or

(iii) The lowest rate charged by the
VOCC for similar shipments on the
same voyage.

(5) Despatch. (i) The borrower/grant-
ee, or the supplier with respect to des-
patch earned by the supplier, shall be
responsible for refunding to USAID all
despatch earned:

(A) At the port of unloading on c.i.f.
or c. & f. shipments, or

(B) At the port of loading or unload-
ing on f.o.b. or f.a.s. shipments, to the
extent that despatch exceeds demur-
rage incurred on the same voyage.

(ii) Refunds of despatch, supported by
the vessel’'s signed laytime state-
ment(s), must be transmitted to the Of-
fice of Financial Management, USAID,
Washington, DC 20523-7702, within 90
days after date of discharge of cargo on
which the despatch was earned.
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(b) Airfreight rates. USAID will not fi-
nance airfreight which exceeds the fol-
lowing:

(1) The rate under any air charter ap-
proved by USAID covering the trans-
action;

(2) The lowest rate charged by the
carrier for similar shipments on the
same flight; or

(3) The rate prevailing in the indus-
try for similar shipments. A similar
shipment is one which is similar with
respect to type of commodity, com-
modity rate classification, quantity,
flag category, choice of airport, and
other pertinent factors.

[55 FR 34232, Aug. 22, 1990, as amended at 64
FR 17535, Apr. 12, 1999]

§201.68 Maximum prices for

modity-related services.

(a) The price for an USAID-financed
commodity-related service, other than
ocean or air transportation, shall not
exceed the lower of:

(1) The prevailing price, if any, for
the same or similar services; or

(2) The price paid to the supplier
under similar circumstances by other
customers.

(b) The eligible price of services cov-
ered by an NVOCC bill of lading is lim-
ited to the sum of the costs of indi-
vidual delivery services eligible under
§201.13 of this part, and only to the ex-
tent that the cost of each such service
is eligible for USAID-financing under
§201.67 or §201.68(a) of this part.

com-

§201.69 Cooperating
and fees.

USAID will not finance any taxes or
fees imposed under the laws in effect in
the cooperating country, including cus-
toms duties, consular and legalization
fees, and other levies.

Subpart H—Rights and
Responsibilities of Banks

country taxes

§201.70 Purpose.

This subpart sets forth the rights and
responsibilities of banks with regard to
reimbursement under a letter of com-
mitment opened pursuant to an USAID
request. Banks will not be held respon-
sible for the requirements of subparts
B, C, D, E (excluding §201.44(a)(1)), and

§201.72

subpart G except insofar as provisions
of these subparts are included in this
subpart H or in a letter of commitment
issued by USAID to a bank.

§201.71 Terms of letters of credit.

Any letter of credit issued, confirmed
or advised under an USAID letter of
commitment and any agreement relat-
ing to such letter of credit or to in-
structions for payment issued by an ap-
proved applicant shall not be incon-
sistent with or contrary to the terms of
the letter of commitment. Any such
letter of credit or agreement may be
modified or extended at any time in
such a manner and to such extent as is
acceptable to the approved applicant
and the bank: Provided, That such
modification or extension may not be
inconsistent with or contrary to the
terms of the letter of commitment. In
the case of any inconsistency or con-
flict between the terms and conditions
of the letter of commitment and the in-
structions of the approved applicant,
the terms and conditions of the letter
of commitment shall control.

§201.72 Making payments.

(a) Collection of documents. The bank
shall be responsible for obtaining the
documents specified in subpart F and
in the letter of commitment when
making payment under a letter of cred-
it pursuant to instructions of an ap-
proved applicant.

(b) Examination of documents other
than Supplier’s Certificate. The bank
shall examine the documents (other
than the Supplier’s Certificate and the
Commodity Approval Application) to
be submitted to USAID in accordance
with good commercial practice to de-
termine whether such documents com-
ply with the requirements of para-
graphs (b) (1) through (7) of this section
in the following particulars, and no
other.

(1) Shipment. The documents sub-
mitted as evidence of the shipment of
commodities under §201.52(a)(4) shall
be dated within the shipping period, if
any, specified in the letter of commit-
ment. The bill of lading shall contain
the carrier’'s statement of charges
whether or not freight is financed by
USAID.

795



§201.73

(2) Source of commodities. The docu-
ments submitted in connection with
the claim for reimbursement on com-
modities may not indicate that the
source of the commodities is incon-
sistent with the USAID geographic
code designation contained in the let-
ter of commitment.

(3) Destination. The documents sub-
mitted shall indicate that the destina-
tion of the commodities, by shipment,
transshipment, or reshipment, is the
cooperating country named in the let-
ter of commitment.

(4) Description. The documents shall
describe and identify the commodities
or services in a manner which, accord-
ing to good commercial practice, is not
inconsistent with the description con-
tained in the letter of credit or pay-
ment instructions issued under a letter
of commitment. The bank shall not be
required to determine whether the sup-
plier’s invoice meets the detailed re-
quirements of §201.52(a)(2)(i).

(5) Discounts and purchasing agents’
commissions. If the documents disclose
that the invoice price includes either
discounts or commissions payable to
purchasing agents, the bank shall not
make payment of such discounts and
commissions. In the absence of such in-
formation, however, the bank shall not
be required to make independent in-
quiry as to whether the invoice price
includes such items.

(6) Certifications. Each supplier’s in-
voice presented for payment shall con-
tain such other certifications as may
be required in the letter of commit-
ment. The bank shall accept only cer-
tifications which, to the best of its
knowledge and belief, have been signed
by hand.

(7) Other requirements. The documents
submitted shall contain such other in-
formation as required by the letter of
commitment, except that the bank
shall have responsibility in this regard
only to the extent specifically indi-
cated in the letter of commitment.

(c) Acceptance of certificates. A bank
shall not accept for submission to
USAID the original of the Supplier’s
Certificate, or the Commodity Ap-
proval Application, unless, to the best
knowledge and belief of the bank, each
such original has been signed by hand
by the supplier and the Commodity Ap-
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proval Application has been

countersigned by USAID.

§201.73 Limitations on the responsibil-
ities of banks.

The following general limitations on
the responsibilities of banks issuing,
advising, or confirming letters of cred-
it and making payments under letters
of credit or otherwise shall apply.

(a) Sufficiency and completeness of doc-
uments. Any document, including the
Supplier’s Certificate and the Com-
modity Approval Application, sub-
mitted by a bank to USAID in support
of a claim for reimbursement, shall be
sufficient if it purports to be the sort
required to be delivered and if it has
been accepted by the bank in the ordi-
nary course of business in good faith.
Except as may be required in the dis-
charge of its responsibilities under
§201.72 (b) and (c), the bank’s right of
reimbursement shall not be affected by
the fact that any document required to
be submitted by it is incomplete or
may indicate noncompliance with any
provision of this part.

(b) Reimbursement right notwith-
standing certain deficiencies. A bank’s
right to reimbursement from USAID
for payments which the bank has made
will not be affected by the fact that the
Commodity Approval Application or
the Invoice-and-Contract Abstract on
the reverse of the Supplier’s Certificate
may be incomplete, or may indicate
noncompliance with any provision of
this part 201, the letter of commit-
ment, or any other implementing docu-
ment, or may be inconsistent with
other documents required for reim-
bursement.

(c) Nonresponsibility of bank for truth
or accuracy of statements or certifi-
cations. The bank shall not be respon-
sible for the truth or accuracy of any
information or statement contained in
any Supplier’s Certificate or any other
document certification to be submitted
by it to USAID, notwithstanding any
knowledge or information in the actual
or constructive possession of the bank
to the contrary. The bank shall not be
obligated to look beyond the docu-
ments, including any certifications en-
dorsed thereon, to be submitted by it
or to make any independent investiga-
tion as to the truth or accuracy of any
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information or statement contained
therein.

(d) Protection of bank making payment.
Acceptance by the bank of any docu-
ment in the ordinary course of business
in good faith as being a genuine and
valid document and sufficient in the
premises, and the delivery thereof to
USAID, shall constitute full compli-
ance by the bank with any provision of
this part, the letter of commitment re-
quiring delivery of a document of the
sort that the document actually so de-
livered purports to be. The bank shall
be entitled to receive and retain reim-
bursement of the amount of all pay-
ments made by it against documents so
accepted, notwithstanding that such
payments may be made in connection
with a purchase in excess of the price
calculated in accordance with the ap-
plicable provisions of subpart G.

(e) Payment to third persons. The
bank’s right of reimbursement shall
not be affected by the fact that pay-
ment is made to the approved applicant
or at the request of the approved appli-
cant or such beneficiary to a person
other than the supplier under the con-
tract to which such payment relates, if
the bank has complied with all other
requirements of the letter of commit-
ment and has satisfied itself in good
faith that the person to whom it makes
payment has, in turn, made payment
to the supplier.

(f) Bank procedures with regard to cer-
tain suppliers. In the event a bank re-
ceives written advice from USAID con-
cerning special conditions which are
applicable to transactions of particular
suppliers, such bank will use reason-
able care to maintain procedures de-
signed to ensure that accommodations
thereafter furnished by it with respect
to such suppliers by means of the
issuance, confirmation, advising or
transfer of letters of credit, or the
making of payments not under letters
of credit shall reflect such special con-
ditions. While banks are expected to
comply with the foregoing obligation, a
bank which has used reasonable care to
establish and maintain such procedures
will not be responsible for any inad-
vertent furnishing of any such accom-
modation not containing applicable
special conditions or the making of
payment thereunder. For the purpose
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of ascertaining whether the supplier is
a person or organization subject to an
USAID advice concerning special con-
ditions applicable to its transactions
under this paragraph, a bank, in mak-
ing payment under a letter of credit or
otherwise, may consider as supplier the
person or organization issuing the in-
voice.

(g) Provision of implementing docu-
ments. A bank shall not be responsible
for compliance with any provision of
an implementing document other than
a letter of commitment.

§201.74 Additional
USAID.

In addition to the documents re-
quired for reimbursement, a bank shall
retain in its files for a period of at
least 3 years and shall make available
to USAID promptly upon request a
copy of any of the following documents
which may pertain to an USAID-fi-
nanced transaction:

(a) Each letter of credit issued, con-
firmed, or advised by it, together with
any extension or modification thereof;

(b) Payment instructions received
from the approved applicant;

(c) Each application and agreement
relating to such letter of credit or in-
structions for payment, together with
any extension or modification thereof;

(d) A detailed advice of the interest,
commissions, expenses, or other items
charged by it in connection with each
such letter of credit or payment in-
structions.

documents for

§201.75 Termination or modification.

If USAID directs that the delivery of
commodities be terminated, orders
that title to commodities be vested in
it, or modifies any implementing docu-
ment concerning the disposition of doc-
uments, USAID shall give written no-
tice thereof to the banks holding appli-
cable letters of commitment and shall
instruct each bank with regard to the
disposition of documents. Each such
bank shall be relieved of any liability
whatsoever to the approved applicant
for anything done or omitted to be
done under instruction of USAID. Not-
withstanding the foregoing, a bank
shall comply with the instructions of
USAID only to the extent that it may
do so without impairing or affecting
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any irrevocable obligation to any per-
son or organization except an approved
applicant, and in the event the bank
shall incur any costs, expenses, or li-
abilities, including any liability to the
approved applicant, it shall be repaid
and reimbursed by USAID in respect
thereof.

Subpart I—Rights and Remedies of
USAID, and Waiver Authority

§201.80 Purpose.

This subpart sets forth certain
USAID rights and remedies against
borrower/grantees and suppliers, and
prescribes certain general provisions
relating to the waiver by USAID of this
part.

§201.81 Rights of USAID against bor-
rower/grantees.

If any transaction financed here-
under violates the requirements of this
part or any U.S. statute or any rule or
regulation of USAID promulgated
under any such statute, USAID may re-
quire the borrower/grantee to refund
the amounts USAID determines are at-
tributable to such violation and may
exercise any right of acceleration or
termination contained in the imple-
menting document. The borrower/
grantee shall be deemed to have agreed
to make such refund or accelerated
payment promptly upon request by
USAID and shall be deemed to have
consented to any modification of the
implementing document determined by
USAID to be necessary to reflect any
such refund or acceleration.

§201.82 Rights of USAID against sup-
pliers.

Without limiting the responsibility
of the borrower/grantee or other par-
ties, USAID may require an appro-
priate refund to it by a supplier under
any transaction which violates the re-
quirements of this part, whenever in
USAID’s opinion the failure of the sup-
plier to comply with the rules and
other requirements of this part has
contributed to such violation. Any re-
fund requested will include interest
from the time of payment to the sup-
plier. Interest will be charged at the
rate established by the Secretary of
the Treasury in accordance with the

22 CFR Ch. Il (4-1-04 Edition)

Internal Revenue Code, 26 U.S.C.
6621(b).
§201.83 No waiver of alternative

rights or remedies by USAID.

No right reserved to USAID in this
subpart to seek a refund from a bor-
rower/grantee, and no exercise of such
right, whether or not successful, shall
in any way limit or affect, under the
doctrine of the election of remedies or
otherwise, USAID’s rights against a
supplier under this subpart | or under
the laws of the United States, or of any
other country or political subdivision
thereof, nor shall any right or remedy
herein reserved to USAID against a
supplier in any way derogate from or
otherwise limit any other rights or
remedies which may accrue to USAID
under such laws.

§201.84 Limitation on period for mak-
ing refund requests.

USAID will endeavor, but shall not
be bound, to make any requests for re-
funds from a borrower/grantee within
three years from the date of the last
disbursement of USAID funds for the
transaction to which such request re-
lates.

§201.85 Legal effect of USAID approv-
als and decisions.

In any transaction subject to this
part 201, USAID may reserve certain
rights to approve the transaction for
USAID-financing. USAID, in reserving
any approval rights, acts solely as a fi-
nancing entity to assure the proper use
of United States Government funds.
Any decision by USAID to exercise or
refrain from exercising these approval
rights shall be made as a financier and
shall not be construed as making
USAID a party to the contract or in-
curring any liability to the parties
jointly or to any of them.

§201.86 Waiver and amendment au-
thority.

USAID may waive, withdraw, or
amend at any time any or all of the
provisions of this part.
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APPENDIX A TO PART 201—SUPPLIER’S CERTIFICATE AND AGREEMENT WITH THE
AGENCY FOR INTERNATIONAL DEVELOPMENT (AID 282)

INVOICE-AND-CONTRACT ABSTRACT

1. COMMODITY SUPPLIER'S NAME AND ADDRESS 2, FOR A.L.D. USE

3. A.l.D. IMPLEMENTATION NUMBER

4. IMPORTER'S NAME AND ADDRESS

PORT OF LOADING

8. COMMODITY INFORMA'

TION
ption of C: ‘and Schedule B No. | b. Gross Weight | c. Measurement
B CT INFORMATION 11._SUPPLI RMATION
‘Nomber 2. Number = Small Business . Estimated Value (% of Block 90) Fur-
] Yo [ e ompiete ) nished From Small Businesses
b Date b, Date <. Socially and *
Disadvantaged Enterprise . Estimated Value (% of Block 0c) Fur-
G, Amount After Discount G, Total Amount ] Yes [[] N (Complete ) flshad From s‘f‘,"""{,:f:f“‘“‘“ ically
o Women-Owned Business

(% of Block 9c) Fur-
ished From Women-Owned Business

d. Source/Origin (Country) Yes [] No(Complets t) Estimated Vi

" ATION 13. TRA| ATION INFORMATION
a. Insured Value | c. 2. Vessel Type d. Freight Rate
O an-aiex Rate I O VR o O ar

War Risk RAate______ b. B/L or Alr Waybill Number Other Freight Charges

b. Premium Other (Specity)
Rate, c. B/L or Air Waybill Date Total Freight Charges
14. INFORMATION AS TO COMMISSIONS, CREDITS, ALLOWANCES, SIMILAR PAYMENTS, AND SIDE PAYMENTS
a. Recipient's Name b. Recipient’s Address e ;’:}g\ml Paid or To Be

15. ADDITIONAL INFORMATION AND REMARKS 16. If Certification On Other Side Is Made By

Carrler Or Insurer, Type Or Print
Name And Address Of Company.

AID 282 (5-90) (OMB No. 0412-0012 Exp. 11/30/81) Page 1
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SUPPLIER’S CERTIFICATE AND AGREEMENT WITH
THE AGENCY FOR INTERNATIONAL DEVELOPMENT

The supplier hereby acknowledges that the sum claimed on the
accompanying invoice to be due and owing under the terms of the
purchase contract identified on the reverse hereof ('said contract') is to
be paid, in whole or in part, out of funds made available by the United
States Agency for International Development (A.I.D.) under the
Foreign Assistance Act of 1961, as amended. In consideration of the
receipt of such sum, the supplier agrees with and certifies 10 A.1.D. as
follows:

1. The undersigned is the supplier of the commodities or
commodity-related services indicated In the Invoice-and-Contract
Abstract on the reverse hereof, has complied with the applicable
provisions of Regulation 1 (22 CFR Part 201), as in effect on the date
hereof is entitled under said contract and under the applicable letter of
credit, credit advice, or other payment instructions to payment of the
sum claimed, and is executing this Certificate and Agreement to obtain
such payment from A.L.D. funds.

2. On the basis of information from such sources as are available to
the supplier upon reasonable investigation and 1o the best of its
information and belief, the purchase price is not higher than the
maximum price permitted under each of the applicable price rules of
suabpart G of A.1.D. Regulation 1.

3. The supplier will, upon request of A.1.D., promptly. refund to
A.1.D. any amount by which the purchase price exceeds the maximum
price permitted under such provisions of subpart G of Regulation 1, plus
interest from the time of payment to the supplier.

4. The supplier will, upon request of A.I.D., promptly make
appropriate refund 1o A.1.D., plus interest from the time of payment to
the supplier, in the event of

(a) its nonperformance, in whole or in part, under said contract,
or including any failure to pay despatch or

(b) any brench by it of any of its undertakings in this Certificate
and Agreement,

(c) any falsc cerllﬂuﬂon or Iepreumnﬂon made by it in this
Centificate and ontract Abstract on
the reverse hereof.

5. The amount shown on the reverse hereof in block 9¢ is net of all
trade discounts, whether in the form of payments, credits, or
allowances by the supplier or its agent to or for the account of the
importer, including quantity and prompt payment discounts allowed
other customers under similar circumstances. The supplier will
promptly pay to A.I.D. (Office of Financial Management, A.I.D.,
Washington, D. C. 20523-0209) any adjustment refunds, credits, or
allowances which hereafter become payable to or for the account of the
importer arising out of the terms of said contract or the customs of the
trade.

5. The supplier has complied with the provisions of Section 201.65
of A 1 and has not any person 1o obtain
said comract except to the extent, if any, lndlculed on the reverse
hereof.

7. The supplier or its agent has not given or received and will not
give or receive a side payment, “kickback”, commission, or any other
payment, credit, allowance or benefit of any kind in connection with
the said contract or any transaction or series of transactions of which
said contract is a part, other than those payments or benefits permitted
under Section 201.65 of A.I.D. Regulation 1 and those referred to in
paragraphs 1 and § above.

8. Any commodity supplled under said contract

(a) is accurately deseribed on the reverse hereof and, unless
otherwise authorized by A.L.D., is new and unused, is not rebuilt or
reconditioned, does not contain any rebuilt or reconditioned
components, and has not been disposed of as surplus by any
government agency; and

(b) on the basis of information from such sources as are
available to the supplier upon reasonable investigation, and to the best
of its information and belief, meets the requirements of Section
201.11(b) of A.L.D. Regulation 1 as 1o source, country where mined,
grown, o produced, and limitation on components.

AID 282(5-90) (OMB No. 0412-0012 Exp. 11/30/91)

9. If the supplier is the producer, manufacturer, or processor of the
commodity, said contract is not a cost-plus-percentage-of-cost
contract.

10. The supplier will for a period of not less than three (3) years after
the date hereof maintain all business records and other documents
which bear on its compliance with any of the undertakings and
certifications herein and will, at any time requested by A.LD.,
promptly make such records and documents available to A.I.D.for
examination and promptly furnish to A.1.D. additional information in
such form as A.I.D. may request concerning the purchase price, the
cost to the supplier of the and/or

services involved, and/or any other facts, data, or business records
relating to the supplier's compliance with its undertakings and
certifications in this certificate and agreement.

11. The supplier has complied with the provisions contained and
referred to in subpart D of A.I.D. Regulation 1.

12. The supplier was not ineligible 10 act as a supplier or otherwise
participate in A.1.D.-financed transactions at the time of approval of
A.LD. Commodity Approved Application.

13. The commodity supplier certifies that it has submitted a copy of
every ocean bill of lading, applicable to the commodities and
transactions described on the reverse hereof 10: (1) the Maritime
Administration, National Cargo Division, 400 Seventh Street, S. W.,
Washington, D. C. 20590-0001; and (i) Office of Procurement,
Transportation Division, A.I.D., Washington, D. C. 20523-1419;
and that such bill(s) of lading state all the carrler's charges including
the basis for calculation such as weight or cubic measurements.

14. The supplier has filled in all applicable portions of the
Invoice-and-Contract Abstract on the reverse hereof and certifies to the
and of the shown therein.

PERSONAL CERTIFICATION BY NATURAL PERSON
SIGNING THIS CERTIFICATE AND AGREEMENT

The natural person who signs this Certificate and Agreement hereby
certifies either that he/she is the supplier or that he/she has actual
authority to sign on behalf of the supplier and 10 bind the supplier with
regard to all certifications and agreements contained in this Certificate
and Agreement. He/she further certifies, if he/she is not personally the
supplier, that he/she is either an employee of the supplier or has
written power of attorney to sign for and bind the supplier. He/she
acknowledges signing and submitting this Certificate and Agreement to
receive payment from A.LD. funds and that A.LD. in making such
payment will rely on the truth and accuracy of this Personal Certificate
as well as of all other representations in this Certificate and Agreement.

The Supplier’s Certificate and Agreement and the Personal Certificate
herein shall be governed by and interpreted according to the laws of the
United States of America.

Type or print name and title of official authorized to sign

Signature of official authorized 1o sign for (check one) Date

O commodity supptier [ Carrier  [] tnsurer

Place executed (City, County, State, Country)

NOTES: (a) Any amendments of or additlons to the printed provisions
of this Supplier's Certificate and Agreement are improper 1l not
be considered a part hereof. (b) False statements hereln are punishable
by United States Law. (c) The word “Copy" must be written after the
signature on all copies other than the origin

Page 2
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INSTRUCTIONS FOR COMPLETING FORM AID 282

PAPERWORK REDUCTION ACT NOTICE. Information furnished
will be used to verify compliance with legal requirements, as a basis for
recourse in the event of noncompliance, and to monitor participation
in A.LD. programs. It will be disclosed outside A.I.D. only as
provided by law. i of this i ion has been i

to be necessary 1o receive payment from A.1.D. funds pursuant to 22
U.S.C. 2381.

Public reporting burden for this collection of information is estimated
1o average thirly minutes per response, including the time for reviewing
instructions,  scarching existing data sources, gathering and
maintaining the data needed, and completing and reviewing the
collection of information. Send comments regarding this burden
estimate or any other aspect of this collection of information, including
suggestions for reducing this burden to:

Agency For International Development
Office of Procurement Policy, Planning

& Evaluation, MS/PPE
Washington, D. C. 20523-1435;

and

Office of Management and Budget
Paperwork Reduction Project (0412-0020)
Washington, D. C. 20503

EXECUTION OF FORM. This form is designed for use with the U.S.
Standard Master for International Trade. An original and one (1)
copy of this form, completed by the following suppliers, as applicable,
must accompany each invoice for which payment is requested:

(a) Commodity Supplier - executed by the commodity supplier
covering the cost of the commodity, including the cost of any
commadity-related service paid by the commodity supplier for its own
or the buyer's account;

(b) Transportation Supplier (Carrier) - executed by each carrier
or in the case of a through Bill of Lading, the issuing carrier, for the
cost of the ocean or air transportation financed by A.I.D., whether or
not the transportation is paid by the commodity supplier;

(c) Insurance Supplier (Insurer) - executed by the insurer (or
under the circumstances set forth in Section 201.52(b) (2) of A.I.D.
Regulation 1, by an insurance broker or the commodity supplier),
whether or not the insurance is paid by the commodity supplier, for the
cost of marine insurance financed by A.L.D. when such cost exceeds
$50.

The original must be signed by a person authorized by the supplier who
shall indicate his/her title and certify 1o his/her authority.

LANGUAGE. The form must be completed in the English language
only and all amounts of money must be shown in U.S. dollars.

OBTAINING FORMS. The form (as well copies of A.LD.
Regulation 1 referenced in this form) may be obtained in limited
quantities from banks holding A.I.D. Letters of Commitment, from
district offices of the Department of Commerce, the A.1.D. office in
the supplier’s country, or the Resources Management Division
Agency for i D i D. C
20523-1410.  The form may be reproduced, providing the
reproduction is identical in size and format.

INSTRUCTIONS FOR COMPLETING ENTRIES ON INVOICE-
AND-CONTRACT ABSTRACT

GENERAL INSTRUCTIONS

Except as provided in the instructions for specific blocks, suppliers
must complete all blocks or enter the letters "NA' (Not Applicable),
as follows:

Commodity , Supplier - Complete all Blocks except 12 and 13;
however, if the commodity supplier has paid for the transportalion
and/or insurance for its own or the buyer’s account, Blocks 12 and/or
13 will also be completed by the commodity supplier. Block 11 is to be
completed only when the address in block 1 is a U.S. address.

Transportation Supplier (Carrier) - Complete Blocks 1 through 8 as
well as 13, 14, and 16.

Insurance Supplier (Insurer) - Complete Blocks 1 through 8a as well
as 12, 14, and 16.

INSTRUCTIONS FOR INDIVIDUAL BLOCKS

Block 1: Enter the commodity supplier's name and address.

AID 282 (5-90) (OMB No. 0412-0012 Exp. 11/30/91)

Caution: if the form is executed by the carrier or the insurer, enter the
commodity supplier’s name and address in Block 1 and complete
Block 16.

BLOCK 2: For A.L.D. use only.

BLOCK 3: Enter A.1.D. implementing document number furnished in
the Letter of Credit or Importer’s instructions. This number will
normally be the Letter of Commitment number.

BLOCK 4: ENTER THE IMPORTER'S NAME AND ADDRESS.
Caution: on other documents prepared from the Standard Master,
such as the Bill of Lading, the corresponding block may call for the
name and address of ihe parly whom the carrier is to give notice of
arrival. When such party is not the importer; be sure to enter the
importer’s name and address.

BLOCK 5: Enter the name of the vessel.
BLOCK 6: Enter the flag of registry.
BLOCK 7: Enter the port shown on the Bill of Lading.

BLOCK 8: COMMODITY INFORMATION

a. Enter the description of each commodity and its U.S.
Department of Commerce Schedule B number, if available. For
multi-item invoices, enter a summary description of the group of items
and the appropriate Schedule B number (s), if available.

b. Enter the Bill of Lading weight.

c. Enter the Bill of Lading measurement.

BLOCK 9: INVOICE INFORMATION

a. Enter the number of the accompanying invoice 1o which this
abstract relates.

b. Enter the invoice date.

c. Enter the net amount for which the supplier seeks payment
(see paragraphs 5 and 6 of the Supplier’s Certificate)

BLOCK 10: CONTRACT INFORMATION

Enter the contract number.

Enter the date of the contract.

Enter the total contract amount

Enter the country of source as defined in Section 201.01 of
A.LD. Regulation 1

aeoe

BLOCK 11: SUPPLIER INFORMATION

Complete only when a U.S. address is indicated in Block 1. The
information is required to enable A.1.D. to compile reports requested
by Congress.

a. Indicate whether the supplier is a small business concern as
defined in FAR 19.101 (CFR Title 48). “Small business concern”
means a concern, including its affiliates, that is independently owned
and operated (for profit), not dominant in its field of operations, and
qualified as a small business under the criteria and size standards in 13
CFR 121 (see FAR 19.102). If there is no size standard in 13 CFR
121 for the industry, field of operation, or activity in which a concern
is engaged, the concern is a small business if, including its affiliates, it
is independently owned and operated (for profit), is not dominant in
the field of operation, and, for manufacturing concerns - has no
more than 500 employees, or for concerns offering services -- its
average annual receipts for its preceding 3 fiscal years do not exceed
$3.5 million.

b. If the supplier is not a small business, enter the best estimale
of the percentage of the total invoice amount paid or to be paid to
subcontractors or suppliers of components who are small business
concerns.

c. Indicate whether the supplier is an socially and economically
disadvantaged enterprise. “Socially and economically disadvantaged
enterprisc” means a business-

(i) which is at least 51 percent owned by one or more socially
and i i indivi or, in the case of a
publicly owned business, at least 51 percent of the stock of which is
owned by one or more socially disadvantaged individuals, and

(i) whose management and daily business operations are
controlled by one or more such individuals.

“Socially disadvantaged” individuals are those who have been
subjected to racial or ethnic prejudice or cultural bias because of their
idenlity as a member of a group without regard 1o their qualities as
individuals.

Page 3
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INSTRUCTIONS FOR COMPLETING FORM AID 282

means socially
disadvantaged individuals whose ability to compete in the free
enterprise system is impaired due to diminished opportunities tc obtain
capital and credit as compared 1o others in the same line of business
who are not socially disadvantaged. Women and individuals who
certify that they are members of named groups (Black Americans,
Hispanic Ameri ative Ameri i i i

are to be

socially and
economically disadvantaged.

“Subcontinent Asian Americans” means United States
citizens whose origins are in India, Pakistan, Bangladesh, Sri Lanka,
Bhutan, or Nepal.

“Asian Pacific Americans” means United States citizens
whose origins are in Japan, China, the Philippines, Vietnam, Korea,
Samoa, Guam, the U.S. Trust Territory of the Pacific Islands
(Republic of Palau), the Northern Mariana Islands, Laos,
Kampuchea (Cambodia), Taiwan, Burma, Thailand, Malaysia,
Indonesia, Singapore, Brunei, Republic of the Marshall Islands, or the
Federated States of Micronesia.

“Native Americans” means American Indians, Eskimos,
Aleuts, and native Hawaiians.

. If the supplier is not a socially and economically
disadvantaged enterprise, enter the best estimate of the percentage of

BLOCK 12: INSURANCE INFORMATION
COMPLETE BLOCK 12 only if the insurance premium exceeds $50
a. Enter the insured value of the shipment.
b. Enter the total premium.
c. Enter the type of coverage and insurance rate. If
“Other" is checked, explain below or in Block 15.

BLOCK 13: TRANSPORTATION INFORMATION
a. Check vessel type.
b. Enter Bill of Lading or air waybill number
c. Enter Bill of Lading or air waybill date.
d. Enter the freight rate, other freight charges and the
total dollar amount of freight charges after discount,

BLOCK 14: INFORMATION AS TO COMMISSIONS, CREDIT,
ALLOWANCES, SIMILAR PAYMENTS AND SIDE PAYMENTS

Enter information on (a) all commissions and other payments, credits,
allowances or benefits of any kind, paid or to be paid by the supplier to
or for the benefit of its agent, the importer, or the importer's agent as
required by Section 201.65 of A.I.D. Regulation 1; and (b) any side
payments, not shown on the invoice, made or lo be made by the
importer to the supplier, in connection with the transaction, as
required by Section 201.66 of A.L.D. Regulation 1. If there is
insufficient space 1o furnish the required information in block 14,
continue in block 15 or enter “Continued” or “See attached” in block
14a, and attach a separate sheet 1o the form. If no commissions or

the total invoice amount paid or to be paid to or
suppliers of components who are socially and economically
disadvantaged enterprises.

e. Indicate whether the supplier is a women-owned
business. “Women-owned business " means a business which is at
least 51 percent owned by one or more women who are United States
citizens and who also control and operate the business.

f. 1f the supplier is not a women-owned business, enter the
best estimate of the percentage of the total invoice amount paid or to
be paid to subcontractors or suppliers of components who are
women-owned businesses.

other payments, credits, benefits, or side. payments are
involved, enter “NONE" in block 14.

BLOCK 16: If the Supplier's Certificate is completed by the carrier o
insurer, check the appropriate box and print or type carrier's or
insurer's name and address.

DO NOT INCLUDE THE INSTRUCTIONS ON PAGES 3 AND 4
WITH THE SUBMISSION OF THE COMPLETED FORM.

AID 282(5-90) (OMB No. 0412-0012 Exp. 11/30/91)
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APPENDIX B TO PART 201—APPLICATION FOR APPROVAL OF COMMODITY ELIGIBILITY

APPLICATION FOR APPROVAL OF COMMODITY ELIGIBILITY

(AID 11)

OMB No. 0412-0004
Expiration Date: 5/31/93

Transaction No. (Assigned by A.1.D.)

TRANSACTION IDENTIFICATION

1. AID No. 2. Payment Terms
Letter of Credit Name and Address of U.S. Bank Other Payment Terms
No. Date
3. Import License 4. Supplier's Relationship to Authorized Source Country
No Date O Corporation or Partner— Individual: Citizen or [ Controlled Foreign O Other
ship Organized under Permanent Resident Corporation
Source Country Laws of Source Country

5. Supplier's Name and Address

-
L

6. Importer's Name and Address

.
_

7. Contract

8. Shipping Plans at Time of Application

Date a. Partial Shipmen

E]No

Total Amount

[ Yes

t b. Loading Port c. Destination Port d. Month(s) of Shipment

COMMODITY IDENTIFICATION

9. Schedule B 10-Digit Code(s) 10. Commodity Description, Quantity, Size 11. Unit and Unit Price,
FAS/FOB Vessel
(Named Port of Loading)

(a)

(b)

(c)

(d)

(e)

12. Commodity Condition:

oooo

New and Unused E] Other
Used - Not Rebuilt or Reconditioned
Rebuilt

Reconditioned

13. Source

14. Components

a. Authorized Area | b. Shipped From c. Produced In

a. From Other than
13.a Source

E] Yes D No

b. If 14.ais “Yes",
Country Imported From

c. Cost Per Unit of
14.b Components

AID 11 (6-90)
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OMB No. 0412-0004
Explration Date: 5/31/93

15. Remarks and Additional Information

6. SUPPLIER'S CERTIFICATIONS

As a condition for securing a determination of commodity eligibility
for funds made available by the United States under the Foreign
Assistance Act of 1961, as amended, in payment in whole or in pal

in the transaction described and for the commodity Idenﬂflsd on this
form, the undersigned, acting on behalf of the supplier whose name
appears in block 5 above and authorized to bind the supplier, agrees
with and certifies to A.1.D. as follows:

1. The supplier has contracted with the importer named in
block 6 for the purchase of the commodity described on this form,
and the supplier has either attached to this form a copy of such
contract or has furnished in block 2 information concerning a letter
of credit confirmed or advised In its favor under a payment obligation
assumed by the importer in the contract.

2. The supplier has filled in the applicable portions of this form
and certifies to the correctness of the information shown herein.

3. The supplier agrees that the commodity will be shipped and

involced In accordance with the information shown herein; that if any
change In commodity identification takes place after A.ID. has

aprroved this transaction, the supplier will resubmit this form to
A, for review and further approval for financing in light of the
changed commodity; and that this Commodity Approval Application
which the supplier proposes to use as a basis for securing payment
from A.1.D. funds, Is in every respect the orlglnal or true copy of the
original applleutlon approved by A.1.D. supplier acknowledges
that any commodity, other than a commodhy described on this form
by the supplier and approved by A.1.D. below, is ineligible for A.1.D.
financing with respect to the purchase transaction for which this
form must be submitted as a condition for payment.

4. The supplier certifies that it is an individual citizen or lawfully
admitted permanent resident of a country included in the authorized

source code; a corporation or partnership organized under the laws
of a country Included in the authorized source code and with a place
of business such country; or a controlled foreign corporation
(within the meaning of § 957 et seq. of the Internal Revenue Code)
as attested by current information on file with the Internal Revenue
Service of the United States (on IRS Form 959, 2952, 3646, or any
substitute or successor forms) submitted by shareholders of the
corporation, or a Joint venture or unincorporated association con-
sisting entirely of individuals, corporations or partnerships which fit
any of the foregoing ca!sqorlea If the supplier is a controlled
foreign corporation without a regular place of business in the United
States, the supplier appoints any shareholder or officer thereof
agent for the supplier to receive service of process In the United
States In connection with any dispute arising between the supplier
and A.1.D. and relating to the commodity sale financed by A.I.D.

5. The supplier has not, at the time of submission of this
application, been debarred or suspended by A.1.D. or placed on the
“Lists of Parties Excluded from Federal Procurement or Non-
procurement Programs, ” published by the General Services Admini-
stration, or the Treasury Department’s “Consolidated List of Dosl
nated Nationals”. and thereby rendered Ineligible to rscelvo Al
funds. To the best of its upon
mo supplier has not acquired, nor will it acquire, for resale under

A.1.D. financing the goods described on this form from any er
included on the “Lists of Parties Excluded from Federal Procure-
ment or Nonprocurement Programs,” or Included on the Treasury
“Ci List of D or from any affillate of

such a person.

6. The supplier that this when ap-
proved, Is not valid for shipments having a delivery date on or a!tsr
the expiration date shown below.

Typed or Printed Name and Title

Signature of Authorized Representative of Supplier Date

17. A.l.D. APPROVAL

By the signature and seal which appear below, A.l.D.
given ||m1ted approval to the sale described on this form. Thls
approval is limited strictly to a determination that the commodity
which the supplier has described is of a description, condition, and
source eligible for A.1.D. financing. This approval and determination
of commodity eligibllity do not represent an approval of the purchase
price and do not in any way preclude an A.l.D. refund claim based

EXPIRATION DATE

upon a detalled post-audit of the transacﬂun In accordance wlth (he
provisions of A.l.D. Regulation ( Part 201).

expressly reserves such rlghts as it may hava undsr that Regulaﬂon
and under such other A.| forms as the supplier may be required
to submit by the terms of financing documents and by the terms of
Regulation 1.

APPROVED FOR A.I.D.

Authorized signature

Date

18. CERTIFICATE FOR PARTIAL SHIPMENT

| hereby certify that the partial shipment for which payment is being requested from A.1.D. funds Is being made under the contract by the

original validated form AID 11 of which this is a true copy.

Typed or Printed Name and Title
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Signature of Authorized Representative of Supplier Date
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AID 11 (6-90)

Pt. 201, App. B

OMB No. 0412-0004
Expiration Date: 5/31/93

GENERAL INSTRUCTIONS

Paperwork Reduction Act Notice. Information furnished will be
used to verify compliance with legal requirements, as a basis for
recourse in the event of noncompliance, and to monitor participation
in A.l.D. programs. It will be disclosed outside A.l.D. only as
provided by law. Submission of this information has been deter-
mined to be necessary to receive payment from A.l.D. funds
pursuant to 22 U.S.C. 2381.

Public reporting burden for this collection of information is estimated
to average flfteen minutes per response, including the time for
reviewing instructions, searching existing data sources, gathering
and maintaining the data needed, and completing and reviewing the
collection of information. Send comments regarding this burden
estimate or any other aspect of this collection of information,
including suggestions for reducing this burden, to:

Agency for International Development
Office of Procurement Policy, Planning &
Evaluation, MS/PPE
Washington, D. C. 20523-1435;

and
Office of Management and Budget
Paperwork Reduction Project (0412-0020
Washington, D. C. 20503

Requirement for Payment. Section 201.11(k) of A.1.D. Regula-
tion 1 declares that a commodity purchase transaction is eligible for
A.1.D. financing only if A.l.D. provides a determination of the
commodity eligibility on the Commodity Approval Appiication. Sec-
tion 201.52(a) (8) of the Regulation states that to secure payment a
supplier must submit the signed original of this form, countersigned
by A.1.D. As appropriate, a reproduced copy of the validated form,
certifled as provided in the second paragraph following, Is required
with each subsequent claim for partial shipments made under the
original validated form AID-11. Alterations to Block 16 are not
acceptabie.

Approval by A.1.D. To secure A.1.D. approval, a supplier must
submit the signed and properly executed original and one copy of
the form, addressed to the Agency for International Development,
Office of Procurement, Washington, D. C. 20523-1412. A.1.D. will
indicate Iits approval in Block 18 of the form if the form Is properly
executed and if A.I.D. has no objection to financing the described
commodity. If A.I.D. refuses approval, the Agency will return the
form to the supplier with an explanation for refusal. In either case,
an Iidentification number will be assigned by A.l.D. In the upper
right-hand corner of the form. Any follow-up correspondence
between the supplier and A.l.D. should refer to this number.

Partial Shipments. In the event a supplier expects to make more

than one shipment under a single contract, letter of credit, or
collection document, it may either submit a separate form AID-11
covering each shipment, or submit a single form AID-11 covering
the entire contract. In the latter case, the original AiD-approved
form will be presented to the paying bank with the supplier's first
request for payment and a reproduced copy of the approved form,
properly certified in Block 18, will be presented with each request for
payment for subsequent partial shipments. See detalled instructions
for Block 8.

Duration of A.1.D. Approval. A.l.D. approval remains valid for 6
months as evidenced by the expiration date entered by A.L.D. in
Block 17. If the letter of credit is valid for a longer period, upon
request from the supplier and submission of a copy of the letter of
credit, A.1.D. will provide an approved expiration date corresponding
to the expiration date of the letter of credit. If the A.I.D. approval
expires prior to delivery, the supplier must reapply for approval,
making reference to the transaction number assigned by A.1.D.

Timing of Submission. Under letter of credit financing the appli-
cation should be submitted subsequent to receliving confirmation or
advice of credit, but prior to shipment. The form may, however, be
submitted prior to receipt of such credit provided that an original or
true copy of the purchase contract accompanies the application.
Under any other method of financing, the application will be submit-
ted following receipt of instructions that the transaction is to be
A.1.D.-financed and must be accompanied by an original or true
copy of the contract with the importer. The form should not be
submitted prior to the time supplier is able to furnish all required
information in Blocks 12 through 15.

Language. Every commodity description which appears on the
form must be stated in English. If a supplier furnishes as an
attachment to this form a contract in a language other than English,
an English translation of the commodity description must aiso be
furnish.

Completeness. All numbered Blocks MUST be fully and appropri-
ately completed. If the application contains incomplete blocks, it will
NOT be processed but will be returned for completion.

Obtaining Forms. Forms may be obtained In limited quantities
from banks holding A.1.D. letters of commitment, fleld offices of the
Department of Commerce, the A.1.D. office in the supplier’s coun-
try, or the Resources Management Division , Agency for Interna-
tional Development, Washington, D. C. 20523-1410. A supplier may
reproduce the form provided the reproduction Is identical with the
original copy In every respect, including size, color, and format. A
supplier may overprint its name and address in Block 5.

INSTRUCTIONS RELATING TO SPECIFIC ITEMS

BLOCK 1: Enter the letter of commitment number. If not avail-
able, enter the loan or grant agreement number. A.l.D. cannot act
on an application unless one of these numbers is provided.

BLOCK 2: Indicate the method of financing. If by letter of credit,
enter the letter of credit number assigned by the U.S. bank, the
date the bank issued, advised, or confirmed the letter of credit, and
the name and address of the bank concerned. If the application is
submitted prior to recelpt of this information, enter the words “Firm
contract” and attach a copy of the contract.

If the transaction Is not to be financed by letter of credit, enter
the applicable payment terms_ (e.g., sight draft collection, open
account) and attach a copy of the contract.

BLOCK 3: The importer should provide the supplier with this
information. Generally the import license number appears on the
letter of credit. If the information is not known or is not available at
the time of submission of the application, enter “Unknown.” (in
3ome cases it may be necessary for A.1.D. to require this informa-
tion before approving the application.)
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Enter “N/A" (not applicable) If the importer has not been
required by its government to secure an import license.

BLOCK 4: Check the appropriate box to indicate the supplier's
relationship to a country or area in the authorized source code. This
information relates to certification- 4 in block 16. If "Other” is
checked, furnish explanation of relationship In block 15.

BLOCK 5: Enter name and address. Please center the information
in order to permit A.1.D. to use a window envelope in returning the
form.

BLOCK 7: Enter the total purchase price, i.e., the total remunera-
tion (in whatever currency and whether to be paid directly to the
supplier or in whole or in part to a designee of the supplier) to be
received under the contract. Enter contract date or date pro forma
invoice was accepted.
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BLOCK 8: (a) Check the appropriate box to Indicate whether the
supplier expects to make partial shipments. If “yes® and a separate
application form will be submitted for each partlal shipment, enter
the value of the shipment to which this application relates If only one
application form will be submitted to cover all partial shipments, omit
the dollar value.

(b) Enter the proposed loading port. If only the range
of ports Is known, enter the range of ports; e.g., North Atlantic,
South Atlantic, Gulf, Pacific, Great Lakes. If expected that partial
shipments will be made, but only one application form Is to be
submitted, entries under (b) and (c) will relate to the first shipment
only.

(c) Enter the proposed destination port.

(d) Enter the month in which It Is expected shipment
will be made. In the case of partial shipments, Indicate the esti-
mated first and last months of shipments: e.g., April-September.

BLOCKS 9 and 10: Enter the U.S. Department of Commerce
Schedule B 10-digit code In block 9 and describe the commodity in
block 10, giving size, quantity, and a clear word description of the
commodity, Including any special formula or other distinguishing
characteristics, such as substandard quality (e.g., reject, Imper-
fect, second) which will help to Identify it.

If the contract or letter of credit Identifies the com-
modity by other than Schedule B code (e.g., importing country tariff
should be furnished as part of the

),
commodity description.

If the commodity description varles significantly within
the same Schedule B Code, separate entries must be furnished for
each commodity.

BLOCK 11: Enter the unit and unit price for the commodity on an
FAS or FOB basls for the loading port specified In block 8. (b). For
other delivery terms, enter a constructive price FAS or FOB vessel;
f.e., subtract from a C&F or CIF price estimated ocean freight and
marine Insurance, or add to an inland price (e.g., ex plant, FOB rail
cars (named point)) the estimated inland freight and accessorial
costs necessary to place the commodity in the custody of the ocean
carrier.

If the supplier Is unable to compute a unit price FAS or
FOB vessel, the unit price of the commodity may be shown on the
basis of the inland price with estimated Inland freight cost, if avail-
able, footnoted in an explanatory entry in block 15.

SPECIAL INSTRUCTIONS--MULTIPLE ITEMS: If the shipment
(or contract) Is made up of commodities bearing differing Schedule
B codes, or if the commodity description varies significantly within
the same Schedule B code, separate entries must be furnished for
each code or description. When there are six or more items to be
listed in blocks 9 through 11, a signed and dated accepted contract,
order, Invoice, or other separate listing of the information may be
attached to the original and copy of the form AID 11, provided the
full 10-digit Schedule B code, complete and accurate description of
the commodity, and FAS or FOB vessel unit price are shown for
each. If the information required by Clocks 12 through 14 is not
common to all commodities listed, appropriate information related
to each such commodity is also required to be shown either on the
attachment or in the blocks 12 through 14 and related to the
appropriate line of the attachment. If an attachment Is used In lieu
of entry of the Information on form AID-11, complete blocks 9-11
Inclusive, and 12-14 inclusive (when applicable) by entering the
words "See attachment.

SPECIAL INSTRUCTIONS--BLOCKS 12 through 14: if more
than one commodity is listed In block 9, provide information required
by blocks 12 through 14 on separate lines in those blocks, identified
to the corresponding line on which the commodity Is listed in block 9.
For example, information concerning a commodity listed on line (c)
in block 9 would be identified as line (¢) in block 12 through 14. When
only one form AID-11 i§ submitted, Iinformation In these blocks
should be descriptive of the total contract. If a separate form

PART 202—OVERSEAS SHIPMENTS
OF SUPPLIES BY VOLUNTARY
NON-PROFIT RELIEF AGENCIES

22 CFR Ch. Il (4-1-04 Edition)

OMB No. 0412-0004
Expiration Date: 5/31/93

AID-11 Is submitted for each shipment under the contract, the
Information in these blocks should cover only that single shipment.

BLOCK 12: Enter check mark In the appropriate box to indicate the
condition of the commodity. If the commodity is other than new and
unused, describe the condition In the space below or in block 15.
For this purpose, any commodity declared surplus by the U. S.
Government agency and any commodity which has been rebuilt or
reconditioned or contains components which have been rebuilt or
r d are not red as "unused.”

BLOCK 13: See § 201.11(b)(4) of A.1.D Regulation 1 for countries
and areas Included In geographic code numbers.

(a) Enter In block 13(a) the authorized geographic
source area stated in the letter of credit or A.1.D. direct letter of
commitment.

(b) Enter In block 13(b) the country from which the
commodity will be shipped to the importer. If the commodity will be
shipped from a free port or bonded warehouse, indicate this fact in
block 16 and give location.

(c) Enter in block 13(c) the country in which the
commodity has been or will be mined, grown, or produced through
manufacturing, processing or assembly.

BLOCK 14: (a) Enter in block 14(a) “Yes” If the commodity
includes components imported into the country of production from a
country not included in the authorized geographic source area
indicated In block 13(a). If such components are not included, enter
“no.”

(b) if block 14(a) “Yes," Identify in block 14b each
country from which components were Imported into the country of
production.

(c) In block 14(c), enter the total cost, within each
unit of the finished product, attributable to components imported
from each country indicated In blocks 14(b). If the suppliers unable
to furnish the Information required by block 14(b) and 14(c) at the
time of of the and no compi y percent-
age other than the 50 percent set forth in § 201.11(b)(2) (il) (b) of
A.L.D. Regulation 1 has been authorized for the commodity, A.l.D.
will accept a statement in these blocks or In block 15 that (1) the

no from other than "free world"
countries, and (2) the total cost of components imported into the
country of production from other than countries Included in the
authorized geographic source code (or the cooperating country
Itself whenever Code 941 is authorized) per unit of finished commod-
Ity Is no more than 50 percent of the lowest selling price per unit at
which the supplier makes the commodity available for export. If
A.1.D. has authorized a per of such comp: other than
50 percent, the suppller should state such other higher or lower
modification of the percentage rule, with a citation to the pertinent
modification, and the actual per ge of such in the
product, or an affirmation that the per ge of such comp:
is not in excess of the percentage allowed by A.I.D. The supplier
should thereafter be prepared to demonstrate the accuracy of
these statements upon the request of A.l.D.

BLOCK 15: This block may be used to furnish explanation or
additional information in connection with any entries on the form.
Identify block (and line, as appropriate) to which entry relates.

BLOCK 16: The supplier, or its authorized representative, must
manually sign this certification, showing name, title and date signed.

BLOCK 17: For A.l.D. use. Note that A.1.D. approval Is not valid
for deliveries on and after the expiration date shown In this block.

BLOCK 18: If reproduced copies of this original form are presented
with the supplier's request for payment (see fifth paragraph of
General Instructions), the supplier or its authorized representative
must manually sign this certification In block 18 of the reproduced
form, showing name, titie and the date signed.

202.2 Shipments eligible for reimbursement
of freight charges.

202.3 Freight reimbursement limitations.

202.4 Certificates.

202.5 Approval of programs,
services.

projects and
Sec.

202.1 Definition of terms.
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202.6 Applications for reimbursement of
freight charges.

202.7 Documentation
bursement.

202.8 Refund by suppliers and/or agencies.

202.9 Waiver authority.

required for reim-

AUTHORITY: 202.1 to 202.9 issued under sec.
621, 75 Stat. 424, as amended; 22 U.S.C. 2151.
Interpret or apply secs. 102, 92 Stat. 937, 22
U.S.C. 2151u; E.O. 10973, 26 FR 10469, 3 CFR
1961 Supp.

SOURCE: 44 FR 41425, July 17, 1979, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 202 appear at 62 FR 38027, July 16, 1997.

§202.1 Definition of terms.

(@) The Administrator means the Ad-
ministrator of the Agency for Inter-
national Development.

(b) The Committee means the Advisory
Committee on Voluntary Foreign Aid
of the Agency for International Devel-
opment.

(c) Supplies means development, re-
lief and rehabilitation supplies shipped
in support of programs approved by
AID as well as administrative supplies
and equipment shipped in support of
such programs. In no case shall such
supplies include items for the personal
use of representatives of the registered
agency.

(d) Agency or agencies means the
American Red Cross and any United
States voluntary non-profit relief agen-
cy registered with and approved by the
Committee.

(e) Duty free means exempt from all
customs duties, and other duties, tolls,
and taxes of any kind.

(f) Recipient country means any coun-
try or area in which voluntary non-
profit relief agencies registered with
and approved by the Advisory Com-
mittee on Voluntary Foreign Aid have
programs approved by AID.

(9) Reimbursement means (1) payment
directly to an agency by AID, or (2)
payment to an agency by a banking in-
stitution in the United States acting
under letter of commitment issued by
AID guaranteeing subsequent reim-
bursement to the banking institution
of such payment.

(h) Port of entry means an ocean port
in the recipient country.

(i) Point of entry means the first cus-
toms point, or any otherwise des-
ignated point in a recipient country

§202.3

which receives imported commodities
via an ocean port not located in the re-
cipient country.

§202.2 Shipments eligible for reim-
bursement of freight charges.

(@) In order to further the efficient
use of United States voluntary con-
tributions for development, relief, and
rehabilitation in nations or areas des-
ignated by the Administrator of AID
from time to time, agencies may be re-
imbursed by AID within specified limi-
tations for freight charges incurred and
paid in transporting supplies donated
to or purchased by such agencies from
United States ports or, in the case of
excess or surplus property supplied by
the United States, from foreign ports
to ports of entry in the recipient coun-
try or to points of entry in the recipi-
ent country in cases (1) of landlocked
countries, (2) where ports cannot be
used effectively because of natural or
other disturbances, (3) where carriers
to a specified country are unavailable,
or (4) where a substantial savings in
costs or time can be effected by the
utilization of points of entry other
than ports.

(b) Shipments shall be eligible for re-
imbursement of freight charges only as
authorized by the issuance by AID of a
Procurement Authorization (Form AID
1160-4).

(c) The Office of Commodity Manage-
ment, Bureau for Program and Man-
agement Services, AID, shall be respon-
sible for determining when carriers are
“unavailable.”

§202.3 Freight reimbursement limita-
tions.

Economic utilization of AID funds
available for reimbursement to agen-
cies for freight charges incurred and
paid by such agencies for the shipment
of donated or purchased supplies to a
recipient country requires the fol-
lowing limitations on amounts reim-
bursable:

(@) Ocean freight. The amount of
ocean freight charges reimbursable to
an agency is limited to the actual cost
of transportation of the supplies as as-
sessed by the delivering carrier either
in accordance with its applicable tariff
for delivery to the discharge port or in
accordance with the applicable charter
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§202.4

or booking contract at a rate not ex-
ceeding the prevailing rate, if any, for
similar freight services, or the rate
paid to the supplier of ocean transpor-
tation for similar services by other
customers similarly situated, as at-
tested to by the supplier in Block 13 of
Form AID 1550-1, entitled “Voluntary
Agency and Carrier Certificate.” (See
§202.4(a).)

(b) Inland freight. The amount of in-
land freight charges reimbursable to an
agency is limited to the actual cost of
transportation of supplies from pickup
point in initial port of discharge to des-
ignated point of entry in the recipient
country at a rate negotiated by the
agency representative as attested to by
such agency representative in Block 14
of Form AID 1550-1, entitled “Vol-
untary Agency and Carrier Certificate.”
(See §202.4(b).)

(c) Related shipping costs. Where in-
land freight charges are reimbursed,
expenses incurred in transferring sup-
plies from ocean carrier to inland car-
rier may be reimbursed to the agency
when such expenses are not for account
of the ship nor included in the inland
transportation charges.

§202.4 Certificates.

Certificates will be required as fol-
lows:

(a) Ocean transportation. The supplier
of ocean transportation will execute
Form AID 1550-1, entitled “Voluntary
Agency and Carrier Certificate,” in an
original and two copies.

(b) Inland transportation and related
shipping costs. Where inland transpor-
tation, including related shipping
costs, is reimbursable under provisions
of §202.3, the representative of the
agency will execute Form AID 1550-1,
entitled “Voluntary Agency and Carrier
Certificate,” in an original and two
copies when, in the absence of pub-
lished tariffs or a prevailing rate, it is
necessary to negotiate for the ship-
ment of the supplies.

§202.5 Approval of programs, projects
and services.

(a) Prior to applying for reimburse-
ment for freight charges, an agency
must obtain AID’s written approval of
its programs by submitting the fol-
lowing information to the Chief, Public

22 CFR Ch. Il (4-1-04 Edition)

Liaison Division, Office of Private and
Voluntary Cooperation, Bureau for Pri-
vate and Development Cooperation,
Agency for International Development,
Department of State, Washington, DC
20523.

(1) A narrative description detailing
the agency’s specific country pro-
grams, objectives, projects, or services
of relief, rehabilitation, disaster assist-
ance, development assistance and wel-
fare;

(2) Except as provided for in para-
graph (b) of this section, evidence that
written assurances have been obtained
from the government of the recipient
country that:

(i) Appropriate facilities are or will
be afforded for the necessary and eco-
nomical operations of the program,
project, or service;

(if) The specific program, project, or
service has been accepted;

(iii) The supplies provided in support
of the program, project or service will
be free of customs duties, other duties,
tolls and taxes;

(iv) The supplies will be treated as a
supplementary resource;

(v) The supplies will be identified, to
the extent practicable, as being of
United States origin; and

(vi) Insofar as practicable, the sup-
plies will be received, unloaded,
warehoused, and transported cost-free
to points of distribution;

(3) Evidence that:

(i) Shipments will be made only to
consignees reported to AID, and full re-
sponsibility is assumed by the agency
for the noncommercial distribution of
the supplies free of cost to the persons
ultimately receiving them, or in spe-
cial cases and following notice to AID,
for the sale to recipients at nominal
cost or as payment for work performed
to promote projects of self-help and
economic development, but in no case
shall supplies be withheld from needy
persons because of their inability to
pay or work; and

(ii) Distribution is made solely on the
basis of need without regard to race,
color, religion, sex or national origin;

(iii) That paragraphs (a)(3) (i) and (ii)
of this section are conducted under the
supervision of the agency’s representa-
tive specifically charged with responsi-
bility for the program or project.
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(b) Compliance with paragraph (a)(2)
of this section is not required when the
specific program, project, or service is
within the scope of any agreement that
has been concluded between the U.S.
Government and the Government of
the recipient country which furthers
the operations of an agency acceptable
to the recipient country.

(c) On approval of the agency’s pro-
grams written notice thereof will be
issued by AID to the agency.

§202.6 Application for reimbursement
of freight charges.

(a) Any agency may make applica-
tion for reimbursement of freight
charges incurred and paid on shipments
eligible under §202.2 provided:

(1) The agency has received AID’s
written approval of the programs,
projects, and services in accordance
with §202.5.

(2) The application for reimburse-
ment of freight charges together with
documentation required under §202.7 is
submitted to the Agency for Inter-
national Development, Attention:
Banking and Finance Division, Office
of Financial Management, Washington,
DC 20523, or to a U.S. bank holding an
AID letter of commitment.

(b) In the case of ocean transpor-
tation, the application must be sub-
mitted within 60 days of the date of the
related ocean bill of lading. In the case
of inland transportation the applica-
tion must be submitted within 180 days
of the date of the related ocean bill of
lading.

§202.7 Documentation required for re-
imbursement.

Claims for reimbursement of freight
charges must be supported by the fol-
lowing documents:

(a) Voucher SF 1034. “Public Voucher
for Purchases and Services Other than
Personal”—Voucher SF 1034 in original
and three copies to be prepared by the
agency requesting reimbursement of
freight charges.

(b) Bills of lading—(1) To ports of entry.
Where the shipment is made to a port
of entry, ocean or charter party bill of
lading (or photostat) evidencing ship-
ment from an eligible port of export as
prescribed in §202.2(a) to the port of
entry. The bill of lading shall indicate

§202.7

the carrier’s complete statement of
charges including all relevant weights,
cubic measurements, rates, and any ap-
plicable tariff surcharges.

(2) To points of entry. (i) Where the
shipment is made to a point of entry
and through bills of lading to des-
ignated point of entry are not issued,
an ocean or charter party bill of lading
(or photostat) evidencing shipment
from an eligible port of export as
precribed in §202.2(a) to the port of dis-
charge, and a receipted copy of the rail,
truck, or barge bills of lading (or other
acceptable commercial document) cov-
ering the transportation of the supplies
from the ocean carrier’s point of deliv-
ery at port of discharge to point of
entry in recipient country, correctly
assessed at time of loading by the land
carrier for freight on a weight, meas-
urement, or unit basis to point of entry
in recipient country and from point of
entry to point of delivery in the recipi-
ent country. The bill of lading shall in-
dicate the carrier’'s complete state-
ment of charges including all relevant
weights, cubic measurements, rates
and any applicable tariff surcharges.

(if) Where shipment is made to point
of entry and through bills of lading are
issued, a receipted copy of the through
bill of lading evidencing shipment from
an eligible port of export as prescribed
in §202.2(a) to point of entry in the re-
cipient country. The bill of lading shall
include the carrier’'s complete state-
ment of charges including all relevant
weights, cubic measurements, rates,
and any applicable tariff surcharges.

(c) Receipted invoices. One copy (or
photostat) of the detailed invoice of
the supplier of the transportation evi-
dencing payment by the agency to the
carrier. If the bills of lading required
by paragraph (b) of this section meet
the requirements of this subparagraph,
no invoice is required.

(d) Voluntary Agency and Carrier Cer-
tificate, Form AID 1550-1. (i) As provided
in §202.4(a), the original and two copies
of the Voluntary Agency and Carrier
Certificate executed by the supplier of
ocean transportation, and

(i) As provided in §202.4(b), the origi-
nal and two copies of the Voluntary
Agency and Carrier Certificate exe-
cuted by the Agency.
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§202.8

§202.8 Refund by
agencies.

(a) By suppliers. Any supplier of
freight to whom freight charges have
been financed by AID will promptly re-
fund to AID upon demand the entire
amount, or any lesser amount speci-
fied, of such freight charges deter-
mined by AID to be in excess of the
prevailing rate at time of shipment, if
any, or the rate paid the supplier for
similar services by other customers
similarly situated.

(b) By agencies. Any agency to which
freight charges have been paid or reim-
bursed under this Regulation will
promptly refund to AID upon demand
the entire amount, or any lesser
amount specified, of inland transpor-
tation and/or related shipping costs, (1)
whenever AID determines that the re-
imbursements were improper as being
in violation of the provisions of the
Foreign Assistance Act of 1961, and rel-
evant appropriation acts, or any rules,
regulations, or procedures of AID pro-
mulgated under any of these acts, or (2)
whenever it is determined by the agen-
cy or AID that any of the supplies for
which reimbursement was made have
not been accorded duty-free status by
the recipient country.

suppliers and/or

§202.9 Waiver authority.

The Administrator may waive, with-
draw, or amend from time to time any
or all of the provisions of this part.

PART 203—REGISTRATION OF
AGENCIES FOR VOLUNTARY
FOREIGN AID

Sec.

203.1 Purpose.

203.2 Conditions of registration and docu-
mentation requirements for U.S. private
and voluntary organizations.

203.3 Annual requirements.

203.4 Certificates of registration.

203.5 Denial of registration and reconsider-
ation.

203.6 Registration of foreign private and
voluntary organizations.

203.7 Termination of registration.

203.8 Delegation of authority.

203.9 Access to records.

203.10 Waiver authority.

AUTHORITY: Sec. 621, Foreign Assistance
Act of 1961, as amended (22 U.S.C. 2381).

22 CFR Ch. Il (4-1-04 Edition)

SOURCE: 48 FR 2760, Jan. 21, 1983, unless
otherwise noted.

§203.1 Purpose.

(a) AID maintains two registries of
PVOs engaging in, or intending to en-
gage in, voluntary foreign aid oper-
ations—one of U.S., the other of for-
eign PVOs. The registry facilitates co-
operation between AID and the non-
profit private sector by providing a
mechanism for identifying which orga-
nizations are eligible for AID resources
intended for PVOs.

(b) Registration is a condition of eli-
gibility for assistance under sections
123b and 607(a) of the FAA (the pay-
ment of transportation charges and the
sale of services or commodities such as
excess property) and confers a pref-
erence for assistance under section 202
of Pub. L. 480. Other eligibility require-
ments apply, however, including a pro-
gram review.

(c) Registration is a condition of eli-
gibility for assistance under the “PVO
grant program.” However, it is only one
of several eligibility requirements for
such assistance. Others include: (1)
Program review; (2) pre-grant award re-
view, including compliance with OMB
Circulars A-110 and A-122; and (3) fund-
ing requirements of section 123(g) of
the FAA.

(d) The registry serves as the basis
for computing the amount of AID fund-
ing made available to PVOs.

(e) Registration provides the infor-
mation necessary to determine wheth-
er a PVO meets the funding require-
ments of section 123(g) of the FAA.
Section 123(g) provides that a PVO
must obtain at least 20 percent of its
total annual financial support for its
international activities from sources
other than the United States Govern-
ment to be eligible to receive funding
under the PVO grant program. Further,
a preference is given to those PVOs
which receive cash from private, i.e.,
nongovernmental, sources.

() 1t is not the purpose of registra-
tion to make, or enable to be made,
any representation to the public con-
cerning the meaning of being reg-
istered.

(g9) Definitions: As used in this part:

(1) AID means Agency for Inter-
national Development.
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(2) FAA means the Foreign Assist-
ance Act of 1961, as amended, 22 U.S.C.
2151 et seq.

(3) Funds from private U.S.
means cash contributions received
from private nongovernmental U.S.
sources, e.g., private individuals,
groups, foundations and corporations.
Cash contributions received directly or
indirectly from the U.S. Government,
state or local governments, the United
Nations and other public international
organizations, and foreign govern-
ments, institutions and individuals are
not included. All in-kind contributions
are excluded.

(4) Overseas program costs means the
costs of all voluntary foreign aid oper-
ations conducted outside the U.S. and
includes that portion of applicable in-
direct costs incurred in the U.S. (ex-
cluding fund-raising costs) necessary to
carry out those voluntary foreign aid
operations.

(5) Pub. L. 480 means the Agricultural
Trade and Development Assistance Act
of 1954, as amended. 7 U.S.C. 1691 et seq.

(6) PVO means private and voluntary
organizations.

(7) PVO grant program means those
grants which AID has determined as a
matter of policy can be made to only
those PVOs which are registered and
which meet the funding requirements
of section 123(g) of the FAA, 22 U.S.C.
215u(Q).

(8) Subventions means (i) The pay-
ment of transportation charges under
section 123(b) of the FAA, 22 U.S.C.
215u(b); (ii) The sale of services or com-
modities, e.g., excess property, under
section 607(a) of the FAA, 22 U.S.C.
2357(a); and (iii) The furnishing of agri-
cultural commodities under section 202
of Pub. L. 480, 7 U.S.C. 1722.

sources

§203.2 Conditions of registration and

documentation requirements for
U.S. private and voluntary organi-
zations.

An applicant shall be registered with
A.1.D. as a U.S. PVO if A.l.D. finds that
the applicant has satisfied all the con-
ditions and documentation require-
ments of registration listed below. An
applicant seeking registration shall
submit to A.1.D., Washington, DC 20523,
the documentation listed below accom-
panied by a letter stating the reasons

§203.2

for seeking registration signed by its
chief executive officer and supported
by a resolution of its governing body.
In addition, the applicant shall submit
such other information as A.l.D. may
reasonably require to determine if the
applicant should be registered.

(a) Condition and documentation re-
quirement no. 1—(1) Condition. That the
applicant is a private nongovernmental
organization which is organized under
U.S. law and maintains its principal
place of business in the United States
and is not a university, college, accred-
ited degree-granting institution of edu-
cation, private foundation, organiza-
tion engaged exclusively in research or
scientific activities, church, or organi-
zation engaged exclusively in religious
activities.

(2) Documentation requirement. Arti-
cles of incorporation, bylaws, relevant
documents establishing its legal sta-
tus, and a statement as to the location
of the organization’s principal offices.

(b) Condition and documentation re-
quirement, no. 2—(1) Condition. That the
applicant receives funds from private
U.S. sources, as defined in paragraph
(9)(3) of §203.1.

(2) Documentation requirement. The
latest audited financial statement (see
Condition No. 6 at §203.2(f) of this sec-
tion).

(c) Condition and documentation re-
quirement no. 3—(1) Condition. That the
applicant is a nonprofit organization
and has a tax exemption under any one
of the following provisions of the Inter-
nal Revenue Code: section 501(c)(3), ex-
cept private foundations under section
509(a)(2); as a social welfare organiza-
tion under section 501(c)(4); section
501(c)(5); or section 501(c)(6).

(2) Documentation requirement. IRS
Statement of Tax Exemption, and a
copy of IRS Form 990 or 990-PF “Re-
turn of Organization Exempt from In-
come Tax,” or one comparable to the
Internal Revenue Service document.

(d) Condition and documentation re-
quirement no. 4—(1) Condition. That the
applicant is a voluntary organization,
i.e., receives voluntary contributions of
money, staff time or in-kind support
from the general public.

(2) Documentation requirement. Latest
annual report (or similar document)
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and audited financial statement (see
Condition No. 6 at §203.2(f)).

(e) Condition and documentation re-
quirement no. 5—(1) Condition. That the
applicant is, or anticipates becoming,
engaged in voluntary charitable or de-
velopment assistance operations
abroad (other than religious), including
but not limited to services of relief, re-
habilitation, disaster assistance, devel-
opment assistance, welfare, training,
or program support and coordination
for such services, in the fields of
health, education, population planning,
nutrition, agriculture, industry, envi-
ronment, ecology, refugee services,
emigration, resettlement, and develop-
ment of capacities in indigenous PVOs
and institutions to meet basic human
needs; and that such operations are
consistent with its articles of incorpo-
ration and related documentation in-
cluded in the application, and with the
broad purposes of the Foreign Assist-
ance Act and Pub. L. 480.

(2) Documentation requirement. Latest
annual report (or similar document)
describing the development assistance
operations. For organizations who an-
ticipate initiating overseas activities,
a statement should be included in the
letter accompanying the registration
documentation describing steps taken
to date to undertake a program of de-
velopment assistance overseas.

(f) Condition and documentation re-
quirement no. 6—(1) Condition. That the
applicant accounts for its funds in ac-
cordance with generally accepted ac-
counting principles (“GAAP”); has a
sound financial position as evidenced
by its audited financial statements;
and exercises financial planning
through the preparation of an annual
budget for the year subsequent to that
covered in the annual audit.

(i) Further tests of the financial
management systems of a PVO are part
of the A.l1.D. pre-grant award process.
In judging the financial management
systems of grant applicants the re-
quirements set by the Office of Man-
agement and Budget (OMB) Circular A-
110, “Uniform Administrative Require-
ments for Grants and Agreements with
Institutions of Higher Education, Hos-
pitals and other Nonprofit Organiza-
tions,” Attachment F, “Standards for
Financial Management Systems” will

22 CFR Ch. Il (4-1-04 Edition)

apply, and by reference, OMB Circular
A-122 “Cost Principles for Nonprofit Or-
ganizations” will also apply. The deter-
mination as to whether an applicant
can conform to these requirements is
made through a pre-grant award review
which is the responsibility of the grant
officer with information provided by
the A.1.D. Inspector General.

(2) Documentation requirement. The
most recent audited financial state-
ment including Balance Sheet, State-
ment of Support, Revenue and Expendi-
ture and Statement of Change in Fi-
nancial Position prepared in accord-
ance with generally accepted account-
ing principles (“GAAP”) disclosing ad-
ministrative, program, and fund-rais-
ing costs; and separately disclosing
overseas program costs and sources and
amounts of funds received for overseas
programs. The audit shall be conducted
by an independent Certified Public Ac-
countant in accordance with the gen-
erally accepted auditing standards
(“GAAS”) of the “Statement on Audit-
ing Standards” of the American Insti-
tute of Certified Public Accountants. A
budget for the year subsequent to that
covered in the year reported in a for-
mat consistent with the audit, includ-
ing the detailing of anticipated
amounts and sources of support and
revenue.

(i) New organizations which have
been incorporated less than a year
must provide an independent CPA’s
statement that financial statements
can be prepared in accordance with
GAAP, along with an unaudited finan-
cial statement covering the period be-
tween incorporation and application
for registration. The CPA’s statement
for new organizations will also indicate
whether the organization has installed
internal controls to enable the execu-
tion of an audit in accordance with the
applicable auditing standards at the
end of the first year of operations.

(g) Condition and documentation re-
quirement no. 7—(1) Condition. That the
applicant has a Board of Directors
which meets at least annually, whose
members serve without compensation
for such services, and that paid officers
or staff members do not constitute a
majority in any decision.

(2) Documentation requirement. A
statement indicating that paid officers
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or staff members who serve on the
Board do not constitute a majority in
any decision and members of the gov-
erning body receive no compensation
for their services on that body; the
names and addresses of members; and
minutes of meetings or excerpts from
minutes which demonstrate that the
Board holds meetings at least annu-
ally.

(h) Condition and documentation re-
quirement no. 8—(1) Condition. That the
applicant expends and distributes its
funds and resources in accordance with
the stated purposes of the organiza-
tion, without unreasonable cost for sal-
aries, promotion, publicity, fund rais-
ing and administration, at home or
abroad, and provides public disclosure
of its financial circumstances.

(i) In determining whether an appli-
cant obtains, expends, and distributes
its funds without unreasonable cost for
promotion, publicity, fund raising, and
administration, A.l.D. shall consider
fund raising costs as presumptively un-
reasonable if they exceed 20 percent of
the total cash and in-kind contribu-
tions to the organization (as reflected
in the audited financial statement).

(ii) An applicant for registration or a
registered agency whose fund raising
costs exceed the 20 precent limitation
must demonstrate that such costs are
not unreasonable in light of the nature
of the organization’s operations. Upon
such a showing, A.l.D. may permit ex-
ceptions to the 20 percent limitation on
a case-by-case basis.

(iii) Contributions as used in this sec-
tion, include U.S. Government finan-
cial support, both cash and in-kind, as
well as private support; similarly, it is
expected that fund raising costs will
include costs incurred in securing gov-
ernment contributions.

(2) Documentation requirement. A cer-
tification that audited financial state-
ments are available to the public upon
request and a statement indicating sal-
aries and allowances of the top five
principal headquarters positions (de-
termined by salary level) and country
director positions. When provided di-
rectly by the applicant, salaries and/or
allowances may be valued at actual
cost; when provided by the recipient
country or local institution, they may
be valued at fair market value. Any

§203.4

other documentation or evidence which
the applicant wishes to submit address-
ing the degree to which annual pro-
gram spending has been consistent
with the stated purposes of the organi-
zation and annual expenses are reason-
able in amount.

(i) Condition and documentation re-
quirement no. 9—(1) Condition. That the
applicant is not:

(i) Suspended or debarred by an agen-
cy of the United States Government;

(ii) Designated as a foreign terrorist
organization by the Secretary of State
pursuant to section 219 of the Immigra-
tion and Nationality Act, as amended;
or

(iii) The subject of a decision by the
Department of State to the effect that
registration, or a financial relationship
between USAID and the organization,
is contrary to the national defense, na-
tional security, or foreign policy inter-
ests of the United States.

2 Documentation
None.

[48 FR 2760, Jan. 21, 1983, as amended at 65
FR 54790, Sept. 11, 2000]

requirement.

§203.3 Annual requirements.

In order to maintain its registration,
each registered PVO shall submit an-
nually, within 180 days after the close
of the fiscal year, the following docu-
ments: An independently audited finan-
cial statement; a report of income and
expenditures (A.l.D. Form 1550-2),
which is relatable to the audited finan-
cial statements; an annual report (or
similar document); a copy of IRS Form
990 or 990-PF; a budget for the new fis-
cal year; and a statement that all
other circumstances described in the
original registration material remain
unchanged except as noted. A.1.D. may
revise the above list of documents from
time to time. In addition, each reg-
istrant shall submit such other infor-
mation as A.l.D. may reasonably re-
quire to determine that the organiza-
tion continues to meet the conditions
of registration.

§203.4 Certificates of registration.

Certificates of Registration will be
issued by A.l.D. to applicants which
A.1.D. finds satisfy the conditions and
documentation requirements for reg-
istration set forth in §203.2.
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§203.5 Denial of registration and re-
consideration.

(a) Notification of denial of registration.
If A.1.D. decides to deny an applicant
registration, the applicant will be in-
formed in writing of the denial with a
specific statement of those conditions
and documentation requirements of
registration in §203.2 that the appli-
cant has failed to satisfy.

(b) Reconsideration. An applicant
may, within 30 days after receipt of a
notification of denial of registration,
request that A.1.D. reconsider its appli-
cation for registration and may submit
additional information to A.1.D. bear-
ing on its suitability for registration.
An applicant requesting reconsider-
ation will be informed in writing of
A.1.D.’s decision upon reconsideration.
In addition, A.1.D. may, at its own dis-
cretion, reconsider a denial of registra-
tion at any time.

(¢) An applicant may resubmit an ap-
plication for registration in accordance
with §203.2 at any time.

§203.6 Registration of foreign private
and voluntary organizations.

(a) For the purpose of this part, for-
eign PVOs shall consist of the fol-
lowing:

(1) An “indigenous” PVO is a non-U.S.
PVO which conducts operations in the
country under the laws of which it is
organized.

(2) A “regional” PVO is a non-U.S.
PVO that is organized under the laws
of a country in an A.1.D. geographic re-
gion, and conducts operations in more
than one country in that region but
not in more than one such region.

(3) A “third country” PVO is a non-
U.S. PVO which is not organized under
the laws of any country in the A.l.D.
geographic region or regions in which
it conducts its operations.

(4) An “international” PVO is an orga-
nization which is not registered as a
U.S. PVO, receives funds from two or
more countries, has an international
governing body, and conducts oper-
ations in one or more A.l1.D. geographic
regions.

(b) Foreign PVOs shall be registered
in accordance with guidance for eligi-
bility of non-U.S. private and vol-
untary organizations for participation
in A.1.D.-supported programs approved

22 CFR Ch. Il (4-1-04 Edition)

by the Deputy Administrator of A.1.D.,
March 15, 1978 and A.1.D. handbooks,
policies, regulations (published or oth-
erwise) and procedures as they may be
amended, supplemented or supported
from time to time.

§203.7 Termination of registration.

(a) Registration shall remain in force
until: (1) Relinquished voluntarily by
the registrant upon written notice to
A.1.D.; or

(2) Terminated by A.1.D. for failure of
the registrant to fulfill and maintain
the conditions of registration.

(b) Termination proceedings pursu-
ant to paragraph (a)(2) of this section
shall include prior written notice to
the registrant of the grounds for the
proposed termination and opportunity
for the registrant to file a written
statement as to why its registration
should not be terminated.

§203.8 Delegation of authority.

(a) The authority to register and to
terminate registrations is delegated to:
(1) The Assistant Administrator for
Food for Peace and Voluntary Assist-
ance, or his/her designee for U.S., inter-
national, and third country PVOs.

(2) The Regional Assistant Adminis-
trator, or their designees, for regional
PVOs within their respective regions;
and

(3) The principal A.l1.D. officer, or, if
there is none, the United States Am-
bassador, or their designees, for indige-
nous PVOs.

(b) Notices of registration and termi-
nations of registration issued by the of-
ficials in paragraphs (a) (2) and (3) of
this section will be forwarded to the
Bureau for Food for Peace and Vol-
untary Assistance within 30 days for
inclusion in the registry.

§203.9 Access to records.

All records, reports, and other docu-
ments which are made available to
A.1.D. pursuant to this part shall be
made available for public inspection
and copying pursuant to and under the
procedures established by the public in-
formation regulation (22 CFR part 212)
of the Agency for International Devel-
opment.
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§203.10 Waiver authority.

The Administrator of the Agency for
International Development or his/her
designee may waive, withdraw, or
amend from time to time, any or all of
the provisions of the regulations in
this part.

PART 204—HOUSING GUARANTY
STANDARD TERMS AND CONDI-
TIONS

Subpart A—Definitions

Sec.
204.1 Definitions.

Subpart B—The Guaranty

204.11
204.12

The Guaranty.

Guaranty eligibility.

204.13 Non-impairment of the guaranty.

204.14 Transferability of guaranty;
Register.

204.15 Paying agent obligation.

Note

Subpart C—Procedure for Obtaining
Compensation

204.21 Event of default; Application for com-
pensation; Payment.

204.22 Right of A.1.D. to cure default.

204.23 Payment to A.1.D. of excess amounts
received by the lender of any assignee.

Subpart D—Covenants

204.31 Prosecution of claims.

204.32 Change in agreements.

204.33 A.1.D. approval of acceleration of
notes.

Subpart E—Administration

204.41 Arbitration.

204.42 Notice.

204.43 Governing law.

EXHIBIT A TO PART 204—APPLICATION FOR
COMPENSATION

EXHIBIT B TO PART 204—ASSIGNMENT

AUTHORITY: 22 U.S.C. 2381.

SOURCE: 53 FR 33805, Sept. 1, 1988, unless
otherwise noted.

Subpart A—Definitions

§204.1 Definitions.

Wherever used in these standard
terms and conditions:

(@) A.l.D. means the United States
Agency for International Development
or its successor with respect to the

§204.1

housing guaranty authorities con-
tained in title 111, chapter 2 of part | of
the Foreign Assistance Act of 1961, as
amended (the “Act”).

(b) Eligible Note(s) means (a) Note(s)
meeting the eligiblity criteria set out
in §204.12 hereof.

(c) Eligible Investor means an “eligible
investor” as defined in section 238(c) of
the Act.

(d) Lender means an Eligible Investor
who initially provides loan funds to the
Borrower in exchange for Eligible
Note(s).

(e) Investment respecting any Eligible
Note means the principal amount of
such Eligible Note.

(f) Assignee means the owner of an EIl-
igible Note who is registered as an As-
signee on the Note Register of Eligible
Notes required to be maintained by the
Paying Agent and who is an “Eligible
Investor.”

(g) Outstanding Investment respecting
any Eligible Note means the Invest-
ment less the net amount of any repay-
ments of principal of the Investment
made by or on behalf of the Borrower
or A.1.D.

(h) Further Guaranteed Payments
means the amount of any loss suffered
by the Lender or by any Assignee by
reason of the Borrower’s failure to
comply on a timely basis with any obli-
gation it may have under an Eligible
Note to indemnify and hold harmless
the Lender and Assignee from taxes or
governmental charges or any expense
arising out of taxes or any other gov-
ernmental charges relating to the Note
in the country of the Borrower.

(i) Loss of Investment respecting any
Eligible Note means an amount in Dol-
lars equal to the total of the (1) Out-
standing Investment determined as of
the Date of Application, (2) Further
Guaranteed Payments unpaid as of the
Date of Application, and (3) interest ac-
crued at the rate(s) specified in the
Note(s) and unpaid on the Outstanding
Investment and Further Guaranteed
Payments to and including the date on
which full payment thereof is made to
the Lender or any Assignee.

(J) Application for Compensation means
an executed application in the form of
Exhibit A hereto which the Lender or
any Assignee files with A.1.D. pursuant
to §204.21 of this part.
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(k) Applicant means a Lender or As-
signee who files an Application for
Compensation with A.1.D.

(I) Date of Application means the ef-
fective date of an Application for Com-
pensation filed with A.l1.D. pursuant to
§204.21 of this part.

(m) Business Day means a date on
which banks of the District of Colum-
bia of the United States of America are
open for business.

(n) Guaranty Payment Date means a
Business Day not more than sixty (60)
calendar days after the related Date of
Application; provided that (1) com-
pensation to the party filing the re-
lated Application for Compensation is
due and payable on such date, in ac-
cordance with the terms of this Guar-
anty and (2) tender of assignment re-
ferred to in subsection 204.21(f) is made
as therein provided.

[53 FR 33805, Sept. 1, 1988; 53 FR 39015, Oct. 4,
1988]

Subpart B—The Guaranty

§204.11 The Guaranty.

Subject to these standard terms and
conditions, the United States of Amer-
ica, acting through A.1.D., agrees to
pay to any Lender or Assignee who has
been determined to be an Eligible In-
vestor compensation in Dollars equal
to its Loss of Investment under the Eli-
gible Note; provided, however, that no
such payment shall be made for any
such loss arising out of fraud or mis-
representation for which such Lender
or Assignee is responsible or of which
it had knowledge at the time it became
such Lender or Assignee.

This Guaranty shall apply to each Eli-
gible Note registered on the Note Reg-
ister required to be maintained by the
Paying Agent.

§204.12

(a) Eligible Notes only may be
guarantied hereunder, and Eligible In-
vestors only are entitled to the bene-
fits of this Guaranty. Notes in order to
achieve Eligible Note status must be
signed on behalf of the Borrower,
manually or in facsimile, by a duly au-
thorized representative of the Bor-
rower; and they must contain a guar-
anty legend incorporating these stand-

Guaranty eligibility.

22 CFR Ch. Il (4-1-04 Edition)

ard terms and conditions signed on be-
half of A.1.D. by either a manual signa-
ture or a facsimile signature or an au-
thorized representative of A.l.D. to-
gether with a certificate of authentica-
tion manually executed by a Paying
Agent whose appointment by the Bor-
rower is consented to by A.l.D. in a
Paying and Transfer Agency Agree-
ment.

(b) A.1.D. shall designate in a certifi-
cate delivered to the Lender and to the
Paying Agent, the person(s) whose sig-
nature shall be binding on A.l.D. The
certificate of authentication of the
Paying Agent issued pursuant to the
Paying and Transfer Agency Agree-
ment shall, when manually executed by
the Paying Agent, be conclusive evi-
dence binding on A.l.D. that the Note
has been duly executed on behalf of the
Borrower and delivered.

§204.13 Non-impairment of the guar-
anty.

The full faith and credit of the
United States of America is pledged to
the performance of this Guaranty. The
Guaranty shall not be affected or im-
paired by any defect in the authoriza-
tion, execution, delivery or enforce-
ability of any agreement or other docu-
ment executed by the Lender, A.l.D.,
the Paying Agent or the Borrower in
connection with the transactions con-
templated by this Guaranty. This non-
impairment of the guaranty provision
shall not, however, be operative with
respect to any amount arising out of
fraud or misrepresentation for which
the Lender or Assignee is responsible
or of which it had knowledge prior to
the time it became such Lender or As-
signee.

§204.14 Transferability of guaranty;
Note Register.

The Lender of any Assignee may as-
sign, transfer or pledge the Eligible
Notes to any Eligible Investor. Any
such assignment, transfer or pledge
shall be effective on the date that the
name of the new Assignee is entered on
the Note Register required to be main-
tained by the Paying Agent pursuant
to the Paying and Transfer Agency
Agreement. A.1.D. shall be entitled to
treat the persons in whose names the
Eligible Notes are registered as the
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owners thereof for all purposes of this
Guaranty and A.1.D. shall not be af-
fected by notice to the contrary.

§204.15 Paying agent obligations.

Failure of the Paying Agent to per-
form any of its obligations pursuant to
the Paying and Transfer Agency Agree-
ment shall not impair the Investor’s or
any Assignee’s rights under this Con-
tract of Guaranty, but may be the sub-
ject of action for damages against the
Paying Agent by A.1.D. as a result of
such failure or neglect; provided, how-
ever, that the Paying Agent is not au-
thorized to issue and authenticate and
have Notes outstanding at any time in
excess of the principal amount of the
Loan.

Subpart C—Procedure for
Obtaining Compensation

§204.21 Event of default; Application
for compensation; Payment.

(a) Within one year after an Event of
Default, as this term is defined in an
Eligible Note, the Lender or Assignee
may file with A.1.D. an Application for
Compensation in form as provided in
Exhibit A. A.l.D. shall make the re-
quired payment not later than sixty
(60) days after the Date of Application
unless A.l1.D. has cured the default
under §204.22.

(b) Guaranty Payment. On or before
the Guaranty Payment Date, the Ap-
plicant shall tender assignment of all
Applicant’s right, title and interest as
of the Date of Application in and to all
sums for which Application has been
made. A.l1.D. shall accept the assign-
ment and pay or cause to be paid to
Applicant and compensation due to the
Applicant pursuant to the Guaranty.

§204.22 Right of A.LD. to cure default.

Within sixty (60) days after the Date
of Application for Compensation, A.l1.D.
may at any time make payments to
the Lender or any Assignee equal to all
installments of principal due and un-
paid under any Note (other than in-
stallments whose maturity has been
accelerated), together with interest on
the unpaid principal amount of the
Note to the date of such payment by
A.1.D., and any Further Guaranteed
payments due and unpaid, and thereby

§204.41

prevent or cure any default under the
Note. Upon such a payment by A.l.D.,
if the Lender or Assignee shall have ac-
celerated such Note, such acceleration
shall be immediately rescinded or, if
such Note shall not have been acceler-
ated, such Note shall not thereafter be
accelerated as a result of such Event of
Default.

§204.23 Payment to A.ILD. of excess
amounts received by the lender of
any assignee.

If the Lender or Assignee shall, as a
result of A.l.D. paying compensation
under this Guaranty, receive an excess
payment, it shall refund the excess to
A.1.D.

Subpart D—Covenants

§204.31 Prosecution of claims.

After an assignment to A.1.D. by the
Lender or any Assignee pursuant to
§204.21(b), A.1.D. shall have exclusive
power to prosecute all claims related
to the outstanding Eligible Notes so as-
signed. If the Lender or such Assignee
continues to have an interest in the
outstanding Eligible Notes, the Lender
or such Assignee and A.1.D. shall con-
sult with each other with respect to
their respective interests in such Eligi-
ble Notes and the manner of and re-
sponsibility for prosecuting claims.

§204.32 Change in agreements.

Neither the Lender nor any Assignee
will consent to any change or waiver of
any provision of any document con-
templated by this Guaranty without
the prior written consent of A.1.D.

§204.33 A.LD. approval of acceleration
of notes.

Without the prior approval of A.l.D.,
the Lender or any Assignee shall not
accelerate any Eligible Notes held by it
on account of the happening of an
Event of Default other than failure to
make a payment when due on the note.

Subpart E—Administration

§204.41 Arbitration.

Any controversy or claim between
A.1.D. and the Lender or any Assignee
arising out of this Guaranty shall be
settled by arbitration to be held in
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Washington, DC in accordance with the
then prevailing rules of the American
Arbitration Association, and judgment
on the award rendered by the arbitra-
tors may be entered in any court of
competent jurisdiction.

§204.42 Notice.

Any communication to A.l1.D. pursu-
ant to this Guaranty shall be in writ-
ing in the English language, shall refer
to the A.1.D. Housing Guaranty Project
Number inscribed on the Eligible Note
and shall be complete on the day it
shall be actually received by A.1.D. at
the address specified below:

Mail Address:

Office of Housing and Urban Pro-
grams, Agency for International
Development, Washington, DC
20523.

Re: A.l1.D. Housing Guaranty Project

—HG- 1

Telex Nos.: ITT 440001 (Answer back is
AIDWNDC) RCA 248379 (Answer
back is 248379 AID UR) WU 892703
(Answer back is AID WSH) WU
64154 (Answer back is AID 64154)

Fax No.: 202/647-4958

Cable Address: AID WASH DC

Other addresses may be substituted for
the above upon the giving of notice of
such substitution to each Lender or As-
signee by first class mail at the ad-
dresses set forth in the Note Register.

§204.43 Governing law.

This Guaranty shall be governed by
and construed in accordance with the
laws of the United States of America
governing contracts and commercial
transactions of the United States Gov-
ernment.

EXHIBIT A TO PART 204—APPLICATION
FOR COMPENSATION

Office of Housing and Urban Programs,
Agency for International Development,
International Development Cooperation
Agency, Washington, DC 20523

Ref: Guaranty dated as of  , 19 .
A.1.D. Housing Project HG-
Gentlemen:

1Enter title and numerical designation of
the relevant A.1.D. Housing Guaranty
Project as inscribed on each Note guaranty
legend.
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You are hereby advised that payment of
$ (consisting of $ of prin-
cipal, $ of interest and $
in Further Guaranteed Payments as defined
in Section 204.01(i) of the Standard Terms
and Conditions of the above-mentioned Guar-
anty!) was due on , 19 , on

principal amount of Notes held by
the undersigned of the (the “Bor-
rower”), issued pursuant to the Loan Agree-
ment, dated as of s , between the
Borrower and . Of such amount
$ was not received on such date and
has not been received by the undersigned at
the date hereof. In accordance with the
terms and provisions of the above-mentioned
Guaranty, the undersigned hereby applies,
under Section 204.21 of said Guaranty, for
payment of a total of $ , rep-
resenting $ , the outstanding prin-
cipal amount of the presently outstanding
Notes of the Borrower held by the under-
signed issued pursuant to said Loan Agree-
ment, and $ in Further Guaran-
teed Payments,? plus accrued and unpaid in-
terest thereon to and including the date pay-
ment in full is made by you pursuant to said
Guaranty. Such payment is to be made at
your office in Washington, DC.
[Name of Applicant]

By

Name

Title

Dated

EXHIBIT B TO PART 204—ASSIGNMENT

The undersigned, being the registered
owner of a Note in the principal amount of

$ issued by the (the
“Borrower”), pursuant , and guar-
anty, dated as of s the “Guar-

anty”), between the Lender and the United
States of America, acting through the Agen-
cy for International Development (“A.1.D.”),
hereby assigns to A.1.D., without recourse (i)
its entire right, title and interest in and to
the Note of the Borrower referred to above
(which Note is attached hereto), including
its rights to unpaid interest on such Note,
and (ii) its entire outstanding right, title and
interest arising out of said Loan Agreement
with respect to such Note, except the
undersigned’s right to receive payments
under the Loan Agreement in respect of
which A.1.D. has made no payment to the un-
dersigned as of the date hereof.

[Name of Applicant]

1Strike inapplicable portion.

2Iln the event the Application for Com-
pensation relates to Further Guaranteed
Payments, such Application must also con-
tain a statement of the nature and cir-
cumstances of the related loss.
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By

Name

Title

Dated

Accepted:
UNITED STATES OF AMERICA
By

Name

Title

Dated

PART 205—PAYMENTS TO AND ON
BEHALF OF PARTICIPANTS IN
NONMILITARY ECONOMIC DE-
VELOPMENT TRAINING PRO-
GRAMS

Sec.
205.1
205.2
205.3
205.4
205.5
205.6
205.7

AUTHORITY: Sec. 636(a), Foreign Assistance
Act of 1961, as amended (22 U.S.C. 2396).

SOURCE: 43 FR 58815, Dec. 18, 1978, unless
otherwise noted.

Per diem rates.

Monthly maintenance.

Other allowances paid to participants.
Tuition.

Health insurance.

Advance payment.

Additional authorization.

205.1 Per diem rates.

Participants in any training program
under the Foreign Assistance Act of
1961 other than Part Il may receive a
per diem allowance in accordance with
the following rates:

(a) For participants in programs of
training in the United States, a per
diem rate not to exceed $40 or, in ex-
ceptional circumstances such other
rates not to exceed $65 as the Adminis-
trator of the Agency for International
Development or his designee may pre-
scribe and such designee may be au-
thorized to redelegate such authority.
Per diem rates apply to participants in
travel status. Those in academic or
non-academic residence status receive
monthly rates. Per diem and monthly
maintenance cannot be paid for the
same period.

(b) For participants in programs of
training in countries other than the
United States, a per diem allowance
not to exceed those prescribed in the
Standard Regulations (Government Ci-
vilian, Foreign Areas).

§205.7

§205.2 Monthly maintenance.

Academic participants enrolled in
educational institutions for one quar-
ter, semester, trimester, or longer will
receive monthly maintenances in per
diem at rates not to exceed those in
§61.5 of this title. Participants in non-
academic programs who remain in one
city for more than thirty (30) days will
also receive a monthly rate established
by AID (DS/IT) in lieu of per diem.

§205.3 Other allowances paid to par-
ticipants.

Allowances for books, training equip-
ment, costs connected with preparation
of the Master’s thesis and preparation
and publication of the Doctoral dis-
sertation and other necessary training
expenses may be authorized for partici-
pants. These allowances will not exceed
the maximums paid by ICA/CU to
grantees in similar programs.

§205.4 Tuition.

Normal institution-established tui-
tion and related fees for approved
courses of study will be paid by AID.

§205.5 Health insurance.

Premiums for health and accident in-
surance established by the training in-
stitution or under AID contracts with
insurance carriers will be paid by AID.
In exceptional cases, in which the par-
ticipant cannot meet medical expenses,
AID, with appropriate approval, shall
pay necessary medical expenses with
appropriated funds.

§205.6 Advance payment.

Per diem, monthly maintenance, and
other allowances to participants may
be paid in advance when necessary and
appropriate.

§205.7 Additional authorization.

Any emergency, unusual or addi-
tional payment deemed necessary for
the satisfactory completion of program
objectives if allowable under existing
authority, whether or not specifically
provided for by this part, may be au-
thorized by the Assistant Adminis-
trator for Development Support.
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PART 206—TESTIMONY BY EMPLOY-
EES AND THE PRODUCTION OF
DOCUMENTS IN PROCEEDINGS
WHERE A.1.D. IS NOT A PARTY

Sec.

206.1 Purpose and scope.

206.2 Production or disclosure prohibited
unless approved by the General Counsel.

206.3 Procedure in the event of a demand for
production or disclosure.

206.4 Procedure where a decision concerning
a demand is not made prior to the time
a response to the demand is required.

206.5 Procedure in the event of an adverse
ruling.

206.6 Considerations in determining wheth-
er production or disclosure should be
made pursuant to a demand.

AUTHORITY: Sec. 621, Foreign Assistance
Act of 1961, as amended, 75 Stat. 424 (22
U.S.C. 2381).

SOURCE: 53 FR 24260, June 28, 1988, unless
otherwise noted.

§206.1 Purpose and scope.

(@) This part sets forth the proce-
dures to be followed in proceedings in
which the U.S. Agency for Inter-
national Development (the “Agency”) is
not a party, whenever a subpoena,
order or other demand (collectively re-
ferred to as a “demand”) of a court or
other authority set forth in §206.1(d) of
this part is issued for the production or
disclosure of (1) any material con-
tained in the files of the Agency, (2)
any information relating to material
contained in the files of the Agency, or
(3) any information or material ac-
quired by any person while such person
was an employee of the Agency as a
part of the performance of his official
duties or because of his official status.

(b) For purposes of this part, the
term “employee of the Agency” in-
cludes all officers and employees of the
Agency appointed by, or subject to the
supervision, jurisdiction or control of,
the Administrator of the Agency, in-
cluding personal services contractors.

(c) This part is intended to provide
instructions regarding the internal op-
erations of the Agency, and is not in-
tended, and does not and may not be
relied upon, to create any right or ben-
efit, substantive or procedural, en-
forceable at law by a party against the
Agency.

(d) This part applies to:
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(1) State and local court, administra-
tive and legislative proceedings.

(2) Federal court and administrative
proceedings.

(e) This part does not apply to:

(1) Congressional requests or sub-
poenas for testimony or documents.

(2) Employees or former employees
making appearances solely in their pri-
vate capacity in legal or administra-
tive proceedings that do not relate to
the Agency (such as cases arising out
of traffic accidents, domestic relations,
etc.). Any question whether the appear-
ance relates solely to the employee’s or
former employee’s private capacity
should be referred to the General Coun-
sel or his designee.

(f) Nothing in this part affects disclo-
sure of information under the Freedom
of Information Act, 5 U.S.C. 552, the
Privacy Act, 5 U.S.C. 552a. the Sun-
shine Act, 5 U.S.C. 552b, or the Agen-
cy’s implementing regulations. Noth-
ing in this part otherwise permits dis-
closure of information by the Agency
except as is provided by statue or other
applicable law.

§206.2 Production or disclosure pro-
hibited unless approved by the Gen-
eral Counsel.

No employee or former employee of
the Agency shall, in response to a de-
mand of a court or other authority set
forth in §206.1(d), produce any material
or disclose any information described
in §206.1(a) without the approval of the
General Counsel or his designee.

§206.3 Procedure in the event of a de-
mand for production or disclosure.

(a) Whenever an employee or former
employee of the Agency receives a de-
mand for the production of material or
the disclosure of information described
in §206.1(a), he shall immediately no-
tify and provide a copy of the demand
to the General Counsel or his designee.
The General Counsel, or his designee,
shall be furnished by the party causing
the demand to be issued or served a
written summary of the information
sought, its relevance to the proceeding
in connection with which it was served
and why the information sought is un-
available by any other means or from
any other sources.
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(b) The General Counsel, or his des-
ignee, in consultation with appripriate
Agency officials, and in light of the
considerations listed in §206.6, will de-
termine whether the person on whom
the demand was served should respond
to the demand.

(c) To the extent he deems it nec-
essary or appropriate, the General
Counsel, or his designee, may also re-
quire from the party causing such de-
mand to be issued or served a plan of
all reasonably foreseeable demands, in-
cluding but not limited to names of all
employees and former employees from
whom discovery will be sought, areas
of inquiry, length of time of pro-
ceedings requiring oral testimony and
identification of documents to be used
or whose production is sought.

§206.4 Procedure where a decision
concerning a demand is not made
prior to the time a response to the
demand is required.

If the response to the demand is re-
quired before the instructions from the
General Counsel, or his designee, are
received, an attorney designated by the
Department of Justice for the purpose
shall appear with the employee or
former employee upon whom the de-
mand has been made, and shall furnish
the court or other authority with a
copy of the regulations contained in
this part and inform the court or other
authority that the demand has been, or
is being, as the case may be, referred
for the prompt consideration of the
General Counsel and shall respectfully
request the court or other authority to
stay the demand pending receipt of the
requested instructions.

§206.5 Procedure in the event of an
adverse ruling.

If the court or other authority de-
clines to stay the effect of the demand
in response to a request made in ac-
cordance with §206.4 pending receipt of
instructions, or if the court or other
authority rules that the demand must
be complied with irrespective of in-
structions not to produce the material
or disclose the information sought, the
employuee or former employee upon
whom the demand has been made shall
respectfully decline to comply with the
demand, citing this part and United

§207.01

States ex rel. Touhy v. Ragen, 340 U.S.
462 (1951).

§206.6 Considerations in determining
whether production or disclosure
should be made pursuant to a de-
mand.

(@) In deciding whether to make dis-
closures pursuant to a demand, the
General Counsel, or his designee, may
consider, among things:

(1) Whether such disclosure is appro-
priate under the rules of procedure gov-
erning the case or matter in which the
demand arose, and

(2) Whether disclosure is appropriate
under the relevant substantive law
concerning privilege.

(b) Among the demands in response
to which disclosure will not be made
are those demands with respect to
which any of the following factors
exist:

(1) Disclosure would violate a statute
or a rule of procedure,

(2) Disclosure would violate a specific
regulation,

(3) Disclosure would reveal classified
information, unless appropriately de-
classified by the originating agency,

(4) Disclosure would reveal trade se-
crets or proprietary information with-
out the owner’s consent,

(5) Disclosure would otherwise ad-
versely affect the foreign policy
interets of the United States or impair
the foreign assistance program of the
United States, or

(6) Disclosure would impair an ongo-
ing Inspector General or Department of
Justice investigation.

PART 207—INDEMNIFICATION OF
EMPLOYEES

§207.01 Policy.

(a) A.1.D. may indemnify, in whole or
in part, its employees (which for the
purpose of this regulation includes
former employees) for any verdict,
judgment or other monetary award
which is rendered against any such em-
ployee, provided that the conduct giv-
ing rise to the verdict, judgment or
award was taken within the scope of
his or her employment with the Agen-
cy and that such indemnification is in
the interest of the United States, as de-
termined by the Administrator, or his
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or her designee, in his or her discre-
tion.

(b) A.1.D. may settle or compromise a
personal damage claim against its em-
ployee by the payment of available
funds, at any time, provided the al-
leged conduct giving rise to the per-
sonal damage claim was taken within
the scope of employment and that such
settlement or compromise is in the in-
terest of the United States, as deter-
mined by the Administrator, or his or
her designee, in his or her discretion.

(©) Absent exceptional cir-
cumstances, as determined by the Ad-
ministrator or his or her designee,
A.1.D. will not entertain a request ei-
ther to agree to indemnify or to settle
a personal damage claim before entry
of an adverse verdict, judgment or
monetary award.

(d) When an employee becomes aware
that an action has been filed against
the employee in his or her individual
capacity as a result of conduct taken
within the scope of his or her employ-
ment, the employee should imme-
diately notify A.1.D. that such an ac-
tion is pending.

(e) The employee may, thereafter, re-
quest either: (1) Indemnification to sat-
isfy a verdict, judgment or award en-
tered against the employee or (2) pay-
ment to satisfy the requirements of a
settlement proposal. The employee
shall submit a written request, with
documentation including copies of the
verdict, judgment, award or settlement
proposal, as appropriate, to the Gen-
eral Counsel. The General Counsel may
also seek the views of the Department
of Justice. The General Counsel shall
forward the request and the General
Counsel’s recommendation to the Ad-
ministrator for decision.

(f) Any payment under this part ei-
ther to indemnify an employee or to
settle a personal damage claim shall be
contingent upon the availability of ap-
propriated funds.

(5 U.S.C. 301; 22 U.S.C. 2381(a))
[53 FR 29658, Aug. 8, 1988]

22 CFR Ch. Il (4-1-04 Edition)
PART 208—GOVERNMENTWIDE DE-

BARMENT AND SUSPENSION
(NONPROCUREMENT)
Sec.

208.25 How is this part organized?

208.50 How is this part written?

208.75 Do terms in this part have special
meanings?

Subpart A—General

208.100 What does this part do?

208.105 Does this part apply to me?

208.110 What is the purpose of the non-
procurement debarment and suspension
systems?

208.115 How does an exclusion restrict a per-
son’s involvement in covered trans-
actions?

208.120 May we grant an exception to let an
excluded person participate in a covered
transaction?

208.125 Does an exclusion under the non-
procurement system affect a person’s eli-
gibility for Federal procurement con-
tracts?

208.130 Does exclusion under the Federal
procurement system affect a person’s eli-
gibility to participate in nonprocure-
ment transactions?

208.135 May the U.S. Agency for Inter-
national Development exclude a person
who is not currently participating in a
nonprocurement transaction?

208.140 How do | know if a person is ex-
cluded?

208.145 Does this part address persons who
are disqualified, as well as those who are
excluded from nonprocurement trans-
actions?

Subpart B—Covered Transactions

208.200 What is a covered transaction?

208.205 Why is it important to know if a par-
ticular transaction is a covered trans-
action?

208.210 Which nonprocurement transactions
are covered transactions?

208.215 Which nonprocurement transactions
are not covered transactions?

208.220 Are any procurement contracts in-
cluded as covered transactions?

208.225 How do | know if a transaction in
which | may participate is a covered
transaction?
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Subpart C—Responsibilities of Participants
Regarding Transactions

DOING BUSINESS WITH OTHER PERSONS

208.300 What must | do before | enter into a
covered transaction with another person
at the next lower tier?

208.305 May | enter into a covered trans-
action with an excluded or disqualified
person?

208.310 What must | do if a Federal agency
excludes a person with whom I am al-
ready doing business in a covered trans-
action?

208.315 May | use the services of an excluded
person as a principal under a covered
transaction?

208.320 Must | verify that principals of my
covered transactions are eligible to par-
ticipate?

208.325 What happens if | do business with
an excluded person in a covered trans-
action?

208.330 What requirements must | pass down
to persons at lower tiers with whom 1 in-
tend to do business?

DISCLOSING INFORMATION—PRIMARY TIER
PARTICIPANTS

208.335 What information must | provide be-
fore entering into a covered transaction
with the U.S. Agency for International
Development?

208.340 If 1 disclose unfavorable information
required under §208.335, will | be pre-
vented from participating in the trans-
action?

208.345 What happens if | fail to disclose the
information required under §208.335?
208.350 What must | do if | learn of the in-
formation required under §208.335 after
entering into a covered transaction with
the U.S. Agency for International Devel-

opment?

DISCLOSING INFORMATION—LOWER TIER
PARTICIPANTS

208.355 What information must | provide to
a higher tier participant before entering
into a covered transaction with that par-
ticipant?

208.360 What happens if | fail to disclose the
information required under §208.355?
208.365 What must I do if I learn of informa-
tion required under §208.355 after enter-
ing into a covered transaction with a

higher tier participant?

Subpart D—Responsibilities of USAID
Officials Regarding Transactions

208.400 May | enter into a transaction with
an excluded or disqualified person?

208.405 May | enter into a covered trans-
action with a participant if a principal of
the transaction is excluded?

Pt. 208

208.410 May | approve a participant’s use of
the services of an excluded person?

208.415 What must | do if a Federal agency
excludes the participant or a principal
after | enter into a covered transaction?

208.420 May | approve a transaction with an
excluded or disqualified person at a lower
tier?

208.425 When do I check to see if a person is
excluded or disqualified?

208.430 How do I check to see if a person is
excluded or disqualified?

208.435 What must | require of a primary
tier participant?

208.440 What method do | use to commu-
nicate those requirements to partici-
pants?

208.445 What action may | take if a primary
tier participant knowingly does business
with an excluded or disqualified person?

208.450 What action may | take if a primary
tier participant fails to disclose the in-
formation required under §208.335?

208.455 What may | do if a lower tier partici-
pant fails to disclose the information re-
quired under §208.355 to the next higher
tier?

Subpart E—Excluded Parties List System

208.500 What is the purpose of the Excluded
Parties List System (EPLS)?

208.505 Who uses the EPLS?

208.510 Who maintains the EPLS?

208.515 What specific information is in the
EPLS?

208.520 Who places the information into the
EPLS?

208.525 Whom do | ask if | have questions
about a person in the EPLS?

208.530 Where can | find the EPLS?

Subpart F—General Principles Relating to
Suspension and Debarment Actions

208.600 How do suspension and debarment
actions start?

208.605 How does suspension differ from de-
barment?

208.610 What procedures does the U.S. Agen-
cy for International Development use in
suspension and debarment actions?

208.615 How does the U.S. Agency for Inter-
national Development notify a person of
a suspension and debarment action?

208.620 Do Federal agencies coordinate sus-
pension and debarment actions?

208.625 What is the scope of a suspension or
debarment action?

208.630 May the U.S. Agency for Inter-
national Development impute the con-
duct of one person to another?

208.635 May the U.S. Agency for Inter-
national Development settle a debar-
ment or suspension action?

208.640 May a settlement include a vol-
untary exclusion?
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208.645 Do other Federal agencies know if
the U.S. Agency for International Devel-
opment agrees to a voluntary exclusion?

Subpart G—Suspension

208.700 When may the suspending official
issue a suspension?

208.705 What does the suspending official
consider in issuing a suspension?

208.710 When does a suspension take effect?

208.715 What notice does the suspending of-
ficial give me if | am suspended?

208.720 How may | contest a suspension?

208.725 How much time do | have to contest
a suspension?

208.730 What information must | provide to
the suspending official if | contest a sus-
pension?

208.735 Under what conditions do | get an
additional opportunity to challenge the
facts on which the suspension is based?

208.740 Are suspension proceedings formal?

208.745 How is fact-finding conducted?

208.750 What does the suspending official
consider in deciding whether to continue
or terminate my suspension?

208.755 When will 1 know whether the sus-
pension is continued or terminated?

208.760 How long may my suspension last?

Subpart H—Debarment

208.800 What are the causes for debarment?

208.805 What notice does the debarring offi-
cial give me if | am proposed for debar-
ment?

208.810 When does a debarment take effect?

208.815 How may | contest a proposed debar-
ment?

208.820 How much time do | have to contest
a proposed debarment?

208.825 What information must | provide to
the debarring official if | contest a pro-
posed debarment?

208.830 Under what conditions do | get an
additional opportunity to challenge the
facts on which the proposed debarment is
based?

208.835 Are debarment proceedings formal?

208.840 How is fact-finding conducted?

208.845 What does the debarring official con-
sider in deciding whether to debar me?

208.850 What is the standard of proof in a de-
barment action?

208.855 Who has the burden of proof in a de-
barment action?

208.860 What factors may influence the de-
barring official’s decision?

208.865 How long may my debarment last?

208.870 When do | know if the debarring offi-
cial debars me?
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208.875 May | ask the debarring official to
reconsider a decision to debar me?

208.880 What factors may influence the de-
barring official during reconsideration?

208.885 May the debarring official extend a
debarment?

Subpart I—Definitions

208.900
208.905
208.910
208.915
208.920
208.925
208.930
208.935
208.940
208.945
208.950
208.955
208.960
208.965
208.970
208.975
208.980
208.985
208.990
208.995
208.1000
208.1005
208.1010

Adequate evidence.
Affiliate.
Agency.
Agent or representative.
Civil judgment
Conviction.
Debarment.
Debarring official.
Disqualified.
Excluded or exclusion.
Excluded Parties List System.
Indictment.

Ineligible or ineligibility.
Legal proceedings.
Nonprocurement transaction.
Notice.
Participant.
Person.
Preponderance of the evidence.
Principal.

Respondent.

State.

Suspending official.
208.1015 Suspension.
208.1020 Voluntary exclusion or voluntarily

excluded.

Subpart J [Reserved]

APPENDIX TO PART 208—COVERED TRANS-
ACTIONS

AUTHORITY: E.O. 12163, 3 CFR 1979 Comp., p.
435; E.O. 12549 3 CFR 1986 Comp., p. 189; E.O.
12698, 3 CFR 1989 Comp., p. 235; sec. 2455, Pub.
L. 103-355, 108 Stat. 3327 (31 U.S.C. 6101 note);
sec. 621, Pub. L. 87-195, 75 Stat. 445 (22 U.S.C.
2381), as amended.

SOURCE: 68 FR 66544, 66584, Nov. 26, 2003, un-
less otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 208 appear at 68 FR 66585, Nov. 26, 2003.

§208.25 How is this part organized?

(a) This part is subdivided into ten
subparts. Each subpart contains infor-
mation related to a broad topic or spe-
cific audience with special responsibil-
ities, as shown in the following table:

In subpart . . .

You will find provisions related to . . .

A L general information about this rule.

sion and debarment system.

the types of USAID transactions that are covered by the Governmentwide nonprocurement suspen-
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§208.105

In subpart . . .

You will find provisions related to . . .

suspension actions.
debarment actions.

[Reserved]

definitions of terms used in this part.

the responsibilities of persons who participate in covered transactions.

the responsibilities of USAID officials who are authorized to enter into covered transactions.

the responsibilities of Federal agencies for the Excluded Parties List System (Disseminated by the
General Services Administration).

the general principles governing suspension, debarment, voluntary exclusion and settlement.

(b) The following table shows which
subparts may be of special interest to
you, depending on who you are:

If youare . . . See subpart(s) . . .
(1) a participant or principal in a non- | A, B, C, and I.
procurement transaction.
(2) a respondent in a suspension action | A, B, F, G and |I.
(3) a respondent in a debarment action | A, B, F, H and I.
(4) a suspending official ............c.ccccecee. A B,D,EFG
and I.
(5) a debarring official ........c..cceceevrennns A/ B D,EFH
and |.
(6) a (n) USAID official authorized to | A, B, D, E and .
enter into a covered transaction.
(7) ReServed ........ocoumeoeneiencneeiceenens J.

§208.50 How is this part written?

(a) This part uses a “plain language”
format to make it easier for the gen-
eral public and business community to
use. The section headings and text,
often in the form of questions and an-
swers, must be read together.

(b) Pronouns used within this part,
such as “I” and “you,” change from sub-
part to subpart depending on the audi-
ence being addressed. The pronoun “we”
always is the U.S. Agency for Inter-
national Development.

(c) The “Covered Transactions” dia-
gram in the appendix to this part
shows the levels or “tiers” at which the
U.S. Agency for International Develop-
ment enforces an exclusion under this
part.

§208.75 Do terms in this part have
special meanings?

This part uses terms throughout the
text that have special meaning. Those
terms are defined in Subpart | of this
part. For example, three important
terms are—

(a) Exclusion or excluded, which refers
only to discretionary actions taken by
a suspending or debarring official
under this part or the Federal Acquisi-
tion Regulation (48 CFR part 9, subpart
9.4);

(b) Disqualification or disqualified,
which refers to prohibitions under spe-
cific statutes, executive orders (other
than Executive Order 12549 and Execu-
tive Order 12689), or other authorities.
Disqualifications frequently are not
subject to the discretion of an agency
official, may have a different scope
than exclusions, or have special condi-
tions that apply to the disqualifica-
tion; and

(c) Ineligibility or ineligible, which gen-
erally refers to a person who is either
excluded or disqualified.

Subpart A—General

§208.100 What does this part do?

This part adopts a governmentwide
system of debarment and suspension
for USAID nonprocurement activities.
It also provides for reciprocal exclusion
of persons who have been excluded
under the Federal Acquisition Regula-
tion, and provides for the consolidated
listing of all persons who are excluded,
or disqualified by statute, executive
order, or other legal authority. This
part satisfies the requirements in sec-
tion 3 of Executive Order 12549, “Debar-
ment and Suspension” (3 CFR 1986
Comp., p. 189), Executive Order 12689,
“Debarment and Suspension” (3 CFR
1989 Comp., p. 235) and 31 U.S.C. 6101
note (Section 2455, Public Law 103-355,
108 Stat. 3327).

§208.105 Does this part apply to me?

Portions of this part (see table at
§208.25(b)) apply to you if you are a—

(a) Person who has been, is, or may
reasonably be expected to be, a partici-
pant or principal in a covered trans-
action;

(b) Respondent (a person against
whom the U.S. Agency for Inter-
national Development has initiated a
debarment or suspension action);
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(c) USAID debarring or suspending
official; or

(d) USAID official who is authorized
to enter into covered transactions with
non-Federal parties.

§208.110 What is the purpose of the
nonprocurement debarment and
suspension system?

(a) To protect the public interest, the
Federal Government ensures the integ-
rity of Federal programs by conducting
business only with responsible persons.

(b) A Federal agency uses the non-
procurement debarment and suspension
system to exclude from Federal pro-
grams persons who are not presently
responsible.

(c) An exclusion is a serious action
that a Federal agency may take only
to protect the public interest. A Fed-
eral agency may not exclude a person
or commodity for the purposes of pun-
ishment.

§208.115 How does an exclusion re-
strict a person’s involvement in cov-
ered transactions?

With the exceptions stated in
§§208.120, 208.315, and 208.420, a person
who is excluded by the U.S. Agency for

International Development or any
other Federal agency may not:
(a) Be a participant in a USAID

transaction that is a covered trans-
action under subpart B of this part;

(b) Be a participant in a transaction
of any other Federal agency that is a
covered transaction under that agen-
cy’s regulation for debarment and sus-
pension; or

(c) Act as a principal of a person par-
ticipating in one of those covered
transactions.

§208.120 May we grant an exception to
let an excluded person participate
in a covered transaction?

(a) The Director, Office of Procure-
ment may grant an exception permit-
ting an excluded person to participate
in a particular covered transaction. If
the Director, Office of Procurement
grants an exception, the exception
must be in writing and state the rea-
son(s) for deviating from the govern-
mentwide policy in Executive Order
12549.

(b) An exception granted by one
agency for an excluded person does not
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extend to the covered transactions of
another agency.

§208.125 Does an exclusion under the
nonprocurement system affect a
person’s eligibility for Federal pro-
curement contracts?

If any Federal agency excludes a per-
son under its nonprocurement common
rule on or after August 25, 1995, the ex-
cluded person is also ineligible to par-
ticipate in Federal procurement trans-
actions under the FAR. Therefore, an
exclusion under this part has recip-
rocal effect in Federal procurement
transactions.

§208.130 Does exclusion under the
Federal procurement system affect
a person’s eligibility to participate
in nonprocurement transactions?

If any Federal agency excludes a per-
son under the FAR on or after August
25, 1995, the excluded person is also in-
eligible to participate in nonprocure-
ment covered transactions under this
part. Therefore, an exclusion under the
FAR has reciprocal effect in Federal
nonprocurement transactions.

§208.135 May the U.S. Agency for
International Development exclude
a person who is not currently par-
ticipating in a nonprocurement
transaction?

Given a cause that justifies an exclu-
sion under this part, we may exclude
any person who has been involved, is
currently involved, or may reasonably
be expected to be involved in a covered
transaction.

§208.140 How do I know if a person is
excluded?

Check the Excluded Parties List System
(EPLS) to determine whether a person
is excluded. The General Services Ad-
ministration (GSA) maintains the
EPLS and makes it available, as de-
tailed in subpart E of this part. When a
Federal agency takes an action to ex-
clude a person under the nonprocure-
ment or procurement debarment and
suspension system, the agency enters
the information about the excluded
person into the EPLS.
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§208.145 Does this part address per-
sons who are disqualified, as well
as those who are excluded from
nonprocurement transactions?

Except if provided for in Subpart J of
this part, this part—

(a) Addresses disqualified persons
only to—

(1) Provide for their inclusion in the
EPLS; and

(2) State responsibilities of Federal
agencies and participants to check for
disqualified persons before entering
into covered transactions.

(b) Does not specify the—

(1) USAID transactions for which a
disqualified person is ineligible. Those
transactions vary on a case-by-case
basis, because they depend on the lan-
guage of the specific statute, Executive
order, or regulation that caused the
disqualification;

(2) Entities to which the disqualifica-
tion applies; or

(3) Process that the agency uses to
disqualify a person. Unlike exclusion,
disqualification is frequently not a dis-
cretionary action that a Federal agen-
cy takes.

Subpart B—Covered Transactions

§208.200 What
action?

A covered transaction is a non-
procurement or procurement trans-
action that is subject to the prohibi-
tions of this part. It may be a trans-
action at—

(a) The primary tier, between a Fed-
eral agency and a person (see appendix
to this part); or

(b) A lower tier, between a partici-
pant in a covered transaction and an-
other person.

is a covered trans-

§208.205 Why is it important to know
if a particular transaction is a cov-
ered transaction?

The importance of a covered trans-
action depends upon who you are.

(a) As a participant in the trans-
action, you have the responsibilities
laid out in Subpart C of this part.
Those include responsibilities to the
person or Federal agency at the next
higher tier from whom you received
the transaction, if any. They also in-
clude responsibilities if you subse-

§208.215

quently enter into other covered trans-
actions with persons at the next lower
tier.

(b) As a Federal official who enters
into a primary tier transaction, you
have the responsibilities laid out in
subpart D of this part.

(c) As an excluded person, you may
not be a participant or principal in the
transaction unless—

(1) The person who entered into the
transaction with you allows you to
continue your involvement in a trans-
action that predates your exclusion, as
permitted under §208.310 or §208.415; or

(2) A USAID official obtains an ex-
ception from the Director, Office of
Procurement to allow you to be in-
volved in the transaction, as permitted
under §208.120.

§208.210 Which nonprocurement
transactions are covered trans-
actions?

All nonprocurement transactions, as
defined in §208.970, are covered trans-
actions unless listed in §208.215. (See
appendix to this part.)

§208.215 Which nonprocurement
transactions are not covered trans-
actions?

The following types of nonprocure-
ment transactions are not covered
transactions:

(a) A direct award to—

(1) A foreign government or foreign
governmental entity;

(2) A public international organiza-
tion;

(3) An entity owned (in whole or in
part) or controlled by a foreign govern-
ment; or

(4) Any other entity consisting whol-
ly or partially of one or more foreign
governments or foreign governmental
entities.

(b) A benefit to an individual as a
personal entitlement without regard to
the individual’s present responsibility
(but benefits received in an individual’s
business capacity are not excepted).
For example, if a person receives social
security benefits under the Supple-
mental Security Income provisions of
the Social Security Act, 42 U.S.C. 1301
et seq., those benefits are not covered
transactions and, therefore, are not af-
fected if the person is excluded.

(c) Federal employment.
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(d) A transaction that the U.S. Agen-
cy for International Development
needs to respond to a national or agen-
cy-recognized emergency or disaster.

(e) A permit, license, certificate, or
similar instrument issued as a means
to regulate public health, safety, or the
environment, unless the U.S. Agency
for International Development specifi-
cally designates it to be a covered
transaction.

(f) An incidental benefit that results
from ordinary governmental oper-
ations.

(g) Any other transaction if the ap-
plication of an exclusion to the trans-
action is prohibited by law.

§208.220 Are any procurement con-
tracts included as covered trans-
actions?

(a) Covered transactions under this
part—

(1) Do not include any procurement
contracts awarded directly by a Fed-
eral agency; but

(2) Do include some procurement con-
tracts awarded by non-Federal partici-

pants in nonprocurement covered
transactions (see appendix to this
part).

(b) Specifically, a contract for goods
or services is a covered transaction if
any of the following applies:

(1) The contract is awarded by a par-
ticipant in a nonprocurement trans-
action that is covered under §208.210,
and the amount of the contract is ex-
pected to equal or exceed $25,000.

(2) The contract requires the consent
of a USAID official. In that case, the
contract, regardless of the amount, al-
ways is a covered transaction, and it
does not matter who awarded it. For
example, it could be a subcontract
awarded by a contractor at a tier below
a nonprocurement transaction, as
shown in the appendix to this part.

(3) The contract is for federally-re-
quired audit services.

§208.225 How do I know if a trans-
action in which I may participate is
a covered transaction?

As a participant in a transaction,
you will know that it is a covered
transaction because the agency regula-
tions governing the transaction, the
appropriate agency official, or partici-
pant at the next higher tier who enters
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into the transaction with you, will tell
you that you must comply with appli-
cable portions of this part.

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions

DOING BUSINESS WITH OTHER PERSONS

§208.300 What must I do before I enter
into a covered transaction with an-
other person at the next lower tier?

When you enter into a covered trans-
action with another person at the next
lower tier, you must verify that the
person with whom you intend to do
business is not excluded or disqualified.
You do this by:

(a) Checking the EPLS; or

(b) Collecting a certification from
that person if allowed by this rule; or

(c) Adding a clause or condition to
the covered transaction with that per-
son.

§208.305 May I enter into a covered
transaction with an excluded or dis-
qualified person?

(&) You as a participant may not
enter into a covered transaction with
an excluded person, unless the U.S.
Agency for International Development
grants an exception under §208.120.

(b) You may not enter into any trans-
action with a person who is disqualified
from that transaction, unless you have
obtained an exception under the dis-
qualifying statute, Executive order, or
regulation.

§208.310 What must I do if a Federal
agency excludes a person with
whom I am already doing business
in a covered transaction?

(&) You as a participant may con-
tinue covered transactions with an ex-
cluded person if the transactions were
in existence when the agency excluded
the person. However, you are not re-
quired to continue the transactions,
and you may consider termination.
You should make a decision about
whether to terminate and the type of
termination action, if any, only after a
thorough review to ensure that the ac-
tion is proper and appropriate.

(b) You may not renew or extend cov-
ered transactions (other than no-cost
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time extensions) with any excluded
person, unless the U.S. Agency for
International Development grants an
exception under §208.120.

§208.315 May I use the services of an
excluded person as a principal
under a covered transaction?

(&) You as a participant may con-
tinue to use the services of an excluded
person as a principal under a covered
transaction if you were using the serv-
ices of that person in the transaction
before the person was excluded. How-
ever, you are not required to continue
using that person’s services as a prin-
cipal. You should make a decision
about whether to discontinue that per-
son’s services only after a thorough re-
view to ensure that the action is proper
and appropriate.

(b) You may not begin to use the
services of an excluded person as a
principal under a covered transaction
unless the U.S. Agency for Inter-
national Development grants an excep-
tion under §208.120.

§208.320 Must I verify that principals
of my covered transactions are eli-
gible to participate?

Yes, you as a participant are respon-
sible for determining whether any of
your principals of your covered trans-
actions is excluded or disqualified from
participating in the transaction. You
may decide the method and frequency
by which you do so. You may, but you
are not required to, check the EPLS.

§208.325 What happens if I do busi-
ness with an excluded person in a
covered transaction?

If as a participant you knowingly do
business with an excluded person, we
may disallow costs, annul or terminate
the transaction, issue a stop work
order, debar or suspend you, or take
other remedies as appropriate.

§208.330 What requirements must I
pass down to persons at lower tiers
with whom I intend to do business?

Before entering into a covered trans-
action with a participant at the next
lower tier, you must require that par-
ticipant to—

(a) Comply with this subpart as a
condition of participation in the trans-
action. You may do so using any meth-

§208.340

od(s), unless §208.440 requires you to
use specific methods.

(b) Pass the requirement to comply
with this subpart to each person with
whom the participant enters into a
covered transaction at the next lower
tier.

DISCLOSING INFORMATION—PRIMARY
TIER PARTICIPANTS

§208.335 What information must I pro-
vide before entering into a covered
transaction with the U.S. Agency
for International Development?

Before you enter into a covered
transaction at the primary tier, you as
the participant must notify the USAID
office that is entering into the trans-
action with you, if you know that you
or any of the principals for that cov-
ered transaction:

(@) Are presently excluded or dis-
qualified;

(b) Have been convicted within the
preceding three years of any of the of-
fenses listed in §208.800(a) or had a civil
judgment rendered against you for one
of those offenses within that time pe-
riod;

(c) Are presently indicted for or oth-
erwise criminally or civilly charged by
a governmental entity (Federal, State
or local) with commission of any of the
offenses listed in §208.800(a); or

(d) Have had one or more public
transactions (Federal, State, or local)
terminated within the preceding three
years for cause or default.

§208.340 If I disclose unfavorable in-
formation required under §208.335,
will I be prevented from partici-
pating in the transaction?

As a primary tier participant, your
disclosure of unfavorable information
about yourself or a principal under
§208.335 will not necessarily cause us to
deny your participation in the covered
transaction. We will consider the infor-
mation when we determine whether to
enter into the covered transaction. We
also will consider any additional infor-
mation or explanation that you elect
to submit with the disclosed informa-
tion.
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§208.345 What happens if I fail to dis-
close information required under
§208.335?

If we later determine that you failed
to disclose information under §208.335
that you knew at the time you entered
into the covered transaction, we may—

(@) Terminate the transaction for
material failure to comply with the
terms and conditions of the trans-
action; or

(b) Pursue any other available rem-
edies, including suspension and debar-
ment.

§208.350 What must I do if I learn of
the information required under
§208.335 after entering into a cov-
ered transaction with the U.S.
Agency for International Develop-
ment?

At any time after you enter into a
covered transaction, you must give im-
mediate written notice to the USAID
office with which you entered into the
transaction if you learn either that—

(a) You failed to disclose information
earlier, as required by §208.335; or

(b) Due to changed circumstances,
you or any of the principals for the
transaction now meet any of the cri-
teria in §208.335.

DISCLOSING INFORMATION—LOWER TIER
PARTICIPANTS

§208.355 What information must I pro-
vide to a higher tier participant be-
fore entering into a covered trans-
action with that participant?

Before you enter into a covered
transaction with a person at the next
higher tier, you as a lower tier partici-
pant must notify that person if you
know that you or any of the principals
are presently excluded or disqualified.

§208.360 What happens if I fail to dis-
close the information required
under §208.355?

If we later determine that you failed
to tell the person at the higher tier
that you were excluded or disqualified
at the time you entered into the cov-
ered transaction with that person, we
may pursue any available remedies, in-
cluding suspension and debarment.
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§208.365 What must I do if I learn of
information required under
§208.355 after entering into a cov-
ered transaction with a higher tier
participant?

At any time after you enter into a
lower tier covered transaction with a
person at a higher tier, you must pro-
vide immediate written notice to that
person if you learn either that—

(a) You failed to disclose information
earlier, as required by §208.355; or

(b) Due to changed circumstances,
you or any of the principals for the
transaction now meet any of the cri-
teria in §208.355.

Subpart D—Responsibilities  of
USAID Officials Regarding
Transactions

§208.400 May I enter into a trans-
action with an excluded or disquali-
fied person?

(a) You as an agency official may not
enter into a covered transaction with
an excluded person unless you obtain
an exception under §208.120.

(b) You may not enter into any trans-
action with a person who is disqualified
from that transaction, unless you ob-
tain a waiver or exception under the
statute, Executive order, or regulation
that is the basis for the person’s dis-
qualification.

§208.405 May I enter into a covered
transaction with a participant if a
principal of the transaction is ex-
cluded?

As an agency official, you may not
enter into a covered transaction with a
participant if you know that a prin-
cipal of the transaction is excluded, un-
less you obtain an exception under
§208.120.

§208.410 May I approve a participant’s
use of the services of an excluded
person?

After entering into a covered trans-
action with a participant, you as an
agency official may not approve a par-
ticipant’s use of an excluded person as
a principal under that transaction, un-
less you obtain an exception under
§208.120.
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§208.415 What must I do if a Federal
agency excludes the participant or
a principal after I enter into a cov-
ered transaction?

(@) You as an agency official may
continue covered transactions with an
excluded person, or under which an ex-
cluded person is a principal, if the
transactions were in existence when
the person was excluded. You are not
required to continue the transactions,
however, and you may consider termi-
nation. You should make a decision
about whether to terminate and the
type of termination action, if any, only
after a thorough review to ensure that
the action is proper.

(b) You may not renew or extend cov-
ered transactions (other than no-cost
time extensions) with any excluded
person, or under which an excluded per-
son is a principal, unless you obtain an
exception under §208.120.

§208.420 May I approve a transaction
with an excluded or disqualified
person at a lower tier?

If a transaction at a lower tier is sub-
ject to your approval, you as an agency
official may not approve—

(a) A covered transaction with a per-
son who is currently excluded, unless
you obtain an exception under §208.120;
or

(b) A transaction with a person who
is disqualified from that transaction,
unless you obtain a waiver or exception
under the statute, Executive order, or
regulation that is the basis for the per-
son’s disqualification.

§208.425 When do I check to see if a
person is excluded or disqualified?

As an agency official, you must
check to see if a person is excluded or
disqualified before you—

(a) Enter into a primary tier covered
transaction;

(b) Approve a principal in a primary
tier covered transaction;

(c) Approve a lower tier participant if
agency approval of the lower tier par-
ticipant is required; or

(d) Approve a principal in connection
with a lower tier transaction if agency
approval of the principal is required.

§208.450

§208.430 How do I check to see if a
person is excluded or disqualified?

You check to see if a person is ex-
cluded or disqualified in two ways:

(ad) You as an agency official must
check the EPLS when you take any ac-
tion listed in §208.425.

(b) You must review information that
a participant gives you, as required by
§208.335, about its status or the status
of the principals of a transaction.

§208.435 What must I require of a pri-
mary tier participant?

You as an agency official must re-
quire each participant in a primary
tier covered transaction to—

(@) Comply with subpart C of this
part as a condition of participation in
the transaction; and

(b) Communicate the requirement to
comply with Subpart C of this part to
persons at the next lower tier with
whom the primary tier participant en-
ters into covered transactions.

§208.440 What method do I use to com-
municate those requirements to
participants?

To communicate the requirements in
§208.35, you must include a term or
condition in the transaction requiring
the participants’ compliance with sub-
part C of this part and requiring them
to include a similar term or condition
in lower-tier covered transactions.

[68 FR 68585, Nov. 26, 2003]

§208.445 What action may I take if a
primary tier participant knowingly
does business with an excluded or
disqualified person?

If a participant knowingly does busi-
ness with an excluded or disqualified
person, you as an agency official may
refer the matter for suspension and de-
barment consideration. You may also
disallow costs, annul or terminate the
transaction, issue a stop work order, or
take any other appropriate remedy.

§208.450 What action may I take if a
primary tier participant fails to dis-
close the information required
under § 208.335?

If you as an agency official deter-
mine that a participant failed to dis-
close information, as required by
§208.335, at the time it entered into a
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covered transaction with you,
may—

(a) Terminate the transaction for
material failure to comply with the
terms and conditions of the trans-
action; or

(b) Pursue any other available rem-
edies, including suspension and debar-
ment.

you

§208.455 What may I do if a lower tier
participant fails to disclose the in-
formation required under §208.355
to the next higher tier?

If you as an agency official deter-
mine that a lower tier participant
failed to disclose information, as re-
quired by §208.355, at the time it en-
tered into a covered transaction with a
participant at the next higher tier, you
may pursue any remedies available to
you, including the initiation of a sus-
pension or debarment action.

Subpart E—Excluded Parties List
System

§208.500 What is the purpose of the

Excluded Parties List System
(EPLS)?
The EPLS is a widely available

source of the most current information
about persons who are excluded or dis-
qualified from covered transactions.

§208.505 Who uses the EPLS?

(a) Federal agency officials use the
EPLS to determine whether to enter
into a transaction with a person, as re-
quired under §208.430.

(b) Participants also may, but are
not required to, use the EPLS to deter-
mine if—

(1) Principals of their transactions
are excluded or disqualified, as re-
quired under §208.320; or

(2) Persons with whom they are en-
tering into covered transactions at the
next lower tier are excluded or dis-
qualified.

(c) The EPLS is available to the gen-
eral public.

§208.510 Who maintains the EPLS?

In accordance with the OMB guide-
lines, the General Services Administra-
tion (GSA) maintains the EPLS. When
a Federal agency takes an action to ex-
clude a person under the nonprocure-
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ment or procurement debarment and
suspension system, the agency enters
the information about the excluded
person into the EPLS.

§208.515 What specific information is
in the EPLS?

(a) At a minimum, the EPLS indi-
cates—

(1) The full name (where available)
and address of each excluded or dis-
qualified person, in alphabetical order,
with cross references if more than one
name is involved in a single action;

(2) The type of action;

(3) The cause for the action;

(4) The scope of the action;

(5) Any termination date for the ac-
tion;

(6) The agency and name and tele-
phone number of the agency point of
contact for the action; and

(7) The Dun and Bradstreet Number
(DUNS), or other similar code approved
by the GSA, of the excluded or dis-
qualified person, if available.

(b)(1) The database for the EPLS in-
cludes a field for the Taxpayer ldenti-
fication Number (TIN) (the social secu-
rity number (SSN) for an individual) of
an excluded or disqualified person.

(2) Agencies disclose the SSN of an
individual to verify the identity of an
individual, only if permitted under the
Privacy Act of 1974 and, if appropriate,
the Computer Matching and Privacy
Protection Act of 1988, as codified in 5
U.S.C. 552(a).

§208.520 Who places the information
into the EPLS?

Federal officials who take actions to
exclude persons under this part or offi-
cials who are responsible for identi-
fying disqualified persons must enter
the following information about those
persons into the EPLS:

(a) Information
§208.515(a);

(b) The Taxpayer Identification Num-
ber (TIN) of the excluded or disquali-
fied person, including the social secu-
rity number (SSN) for an individual, if
the number is available and may be
disclosed under law;

(c¢) Information about an excluded or
disqualified person, generally within
five working days, after—

(1) Taking an exclusion action;

required by
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(2) Modifying or rescinding an exclu-
sion action;

(3) Finding that a person is disquali-
fied; or

(4) Finding that there has been a
change in the status of a person who is
listed as disqualified.

§208.525 Whom do I ask if I have ques-
tions about a person in the EPLS?

If you have questions about a person
in the EPLS, ask the point of contact
for the Federal agency that placed the
person’s name into the EPLS. You may
find the agency point of contact from
the EPLS.

§208.530 Where can I find the EPLS?

(a) You may access the EPLS through
the Internet, currently at http://
epls.arnet.gov.

(b) As of November 26, 2003, you may
also subscribe to a printed version.
However, we anticipate discontinuing
the printed version. Until it is discon-
tinued, you may obtain the printed
version by purchasing a yearly sub-

§208.615

scription from the Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402, or by
calling the Government Printing Office
Inquiry and Order Desk at (202) 783-
3238.

Subpart F—General Principles Re-
lating to Suspension and De-
barment Actions

§208.600 How do suspension and de-
barment actions start?

When we receive information from
any source concerning a cause for sus-
pension or debarment, we will prompt-
ly report and investigate it. We refer
the question of whether to suspend or
debar you to our suspending or debar-
ring official for consideration, if appro-
priate.

§208.605 How does suspension differ
from debarment?

Suspension differs from debarment in
that—

A suspending official . . .

A debarring official . . .

(a) Imposes suspension as a temporary status of ineligibility for
procurement and nonprocurement transactions, pending
completion of an investigation or legal proceedings.

(b) Must— .

(1) Have adequate evidence that there may be a cause for de-
barment of a person; and.

(2) Conclude that immediate action is necessary to protect the
Federal interest.

(c) Usually imposes the suspension first, and then promptly no-
tifies the suspended person, giving the person an opportunity
to contest the suspension and have it lifted.

Imposes debarment for a specified period as a final determina-
tion that a person is not presently responsible.

Must conclude, based on a preponderance of the evidence,
that the person has engaged in conduct that warrants debar-
ment.

Imposes debarment after giving the respondent notice of the
action and an opportunity to contest the proposed debar-
ment.

§208.610 What procedures does the
U.S. Agency for International Devel-
opment use in suspension and de-
barment actions?

In deciding whether to suspend or
debar you, we handle the actions as in-
formally as practicable, consistent
with principles of fundamental fair-
ness.

(a) For suspension actions, we use
the procedures in this subpart and sub-
part G of this part.

(b) For debarment actions, we use the
procedures in this subpart and subpart
H of this part.

§208.615 How does the U.S. Agency for
International Development notify a
person of a suspension or debar-
ment action?

(a) The suspending or debarring offi-
cial sends a written notice to the last
known street address, facsimile num-
ber, or e-mail address of—

(1) You or your identified counsel; or

(2) Your agent for service of process,
or any of your partners, officers, direc-
tors, owners, or joint venturers.

(b) The notice is effective if sent to
any of these persons.
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§208.620 Do Federal agencies coordi-
nate suspension and debarment ac-
tions?

Yes, when more than one Federal
agency has an interest in a suspension
or debarment, the agencies may con-
sider designating one agency as the
lead agency for making the decision.
Agencies are encouraged to establish
methods and procedures for coordi-
nating their suspension and debarment
actions.

§208.625 What is the scope of a sus-
pension or debarment action?

If you are suspended or debarred, the
suspension or debarment is effective as
follows:

(@) Your suspension or debarment
constitutes suspension or debarment of
all of your divisions and other organi-
zational elements from all covered
transactions, unless the suspension or
debarment decision is limited—

(1) By its terms to one or more spe-

cifically identified individuals, divi-
sions, or other organizational ele-
ments; or

(2) To specific types of transactions.

(b) Any affiliate of a participant may
be included in a suspension or debar-
ment action if the suspending or debar-
ring official—

(1) Officially names the affiliate in
the notice; and

(2) Gives the affiliate an opportunity
to contest the action.

§208.630 May the U.S. Agency for
International Development impute
conduct of one person to another?

For purposes of actions taken under
this rule, we may impute conduct as
follows:

(a) Conduct imputed from an individual
to an organization. We may impute the
fraudulent, criminal, or other improper
conduct of any officer, director, share-
holder, partner, employee, or other in-
dividual associated with an organiza-
tion, to that organization when the im-
proper conduct occurred in connection
with the individual’s performance of
duties for or on behalf of that organiza-
tion, or with the organization’s knowl-
edge, approval or acquiescence. The or-
ganization’s acceptance of the benefits
derived from the conduct is evidence of
knowledge, approval or acquiescence.
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(b) Conduct imputed from an organiza-
tion to an individual, or between individ-
uals. We may impute the fraudulent,
criminal, or other improper conduct of
any organization to an individual, or
from one individual to another indi-
vidual, if the individual to whom the
improper conduct is imputed either
participated in, had knowledge of, or
reason to know of the improper con-
duct.

(c) Conduct imputed from one organiza-
tion to another organization. We may
impute the fraudulent, criminal, or
other improper conduct of one organi-
zation to another organization when
the improper conduct occurred in con-
nection with a partnership, joint ven-
ture, joint application, association or
similar arrangement, or when the orga-
nization to whom the improper conduct
is imputed has the power to direct,
manage, control or influence the ac-
tivities of the organization responsible
for the improper conduct. Acceptance
of the benefits derived from the con-
duct is evidence of knowledge, approval
or acquiescence.

§208.635 May the U.S. Agency for
International Development settle a
debarment or suspension action?

Yes, we may settle a debarment or
suspension action at any time if it is in
the best interest of the Federal Gov-
ernment.

§208.640 May a settlement include a
voluntary exclusion?

Yes, if we enter into a settlement
with you in which you agree to be ex-
cluded, it is called a voluntary exclu-
sion and has governmentwide effect.

§208.645 Do other Federal agencies
know if the U.S. Agency for Inter-
national Development agrees to a
voluntary exclusion?

(a) Yes, we enter information regard-
ing a voluntary exclusion into the
EPLS.

(b) Also, any agency or person may
contact us to find out the details of a
voluntary exclusion.
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Subpart G—Suspension

§208.700 When may the suspending of-
ficial issue a suspension?

Suspension is a serious action. Using
the procedures of this subpart and sub-
part F of this part, the suspending offi-
cial may impose suspension only when
that official determines that—

(a) There exists an indictment for, or
other adequate evidence to suspect, an
offense listed under §208.800(a), or

(b) There exists adequate evidence to
suspect any other cause for debarment
listed under §208.800(b) through (d); and

(c) Immediate action is necessary to
protect the public interest.

§208.705 What does the suspending of-
ficial consider in issuing a suspen-
sion?

(@) In determining the adequacy of
the evidence to support the suspension,
the suspending official considers how
much information is available, how
credible it is given the circumstances,
whether or not important allegations
are corroborated, and what inferences
can reasonably be drawn as a result.
During this assessment, the suspending
official may examine the basic docu-
ments, including grants, cooperative
agreements, loan authorizations, con-
tracts, and other relevant documents.

(b) An indictment, conviction, civil
judgment, or other official findings by
Federal, State, or local bodies that de-
termine factual and/or legal matters,
constitutes adequate evidence for pur-
poses of suspension actions.

(¢) In deciding whether immediate
action is needed to protect the public
interest, the suspending official has
wide discretion. For example, the sus-
pending official may infer the neces-
sity for immediate action to protect
the public interest either from the na-
ture of the circumstances giving rise to
a cause for suspension or from poten-
tial business relationships or involve-
ment with a program of the Federal
Government.

§208.710 When does a suspension take
effect?

A suspension is effective when the
suspending official signs the decision
to suspend.

§208.725

§208.715 What notice does the sus-
pending official give me if I am sus-
pended?

After deciding to suspend you, the
suspending official promptly sends you
a Notice of Suspension advising you—

(a) That you have been suspended;

(b) That your suspension is based
on—

(1) An indictment;

(2) A conviction;

(3) Other adequate evidence that you
have committed irregularities which
seriously reflect on the propriety of
further Federal Government dealings
with you; or

(4) Conduct of another person that
has been imputed to you, or your affili-
ation with a suspended or debarred per-
son;

(c) Of any other irregularities in
terms sufficient to put you on notice
without disclosing the Federal Govern-
ment’s evidence;

(d) Of the cause(s) upon which we re-
lied under §208.700 for imposing suspen-
sion;

(e) That your suspension is for a tem-
porary period pending the completion
of an investigation or resulting legal or
debarment proceedings;

(f) Of the applicable provisions of this
subpart, Subpart F of this part, and
any other USAID procedures governing
suspension decision making; and

(g) Of the governmentwide effect of
your suspension from procurement and
nonprocurement programs and activi-
ties.

§208.720 How may I contest a suspen-
sion?

If you as a respondent wish to con-
test a suspension, you or your rep-
resentative must provide the sus-
pending official with information in
opposition to the suspension. You may
do this orally or in writing, but any in-
formation provided orally that you
consider important must also be sub-
mitted in writing for the official
record.

§208.725 How much time do I have to
contest a suspension?

(a) As a respondent you or your rep-
resentative must either send, or make
rrangements to appear and present, the
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information and argument to the sus-
pending official within 30 days after
you receive the Notice of Suspension.

(b) We consider the notice to be re-
ceived by you—

(1) When delivered, if we mail the no-
tice to the last known street address,
or five days after we send it if the let-
ter is undeliverable;

(2) When sent, if we send the notice
by facsimile or five days after we send
it if the facsimile is undeliverable; or

(3) When delivered, if we send the no-
tice by e-mail or five days after we
send it if the e-mail is undeliverable.

§208.730 What information must I pro-
vide to the suspending official if I
contest a suspension?

(a) In addition to any information
and argument in opposition, as a re-
spondent your submission to the sus-
pending official must identify—

(1) Specific facts that contradict the
statements contained in the Notice of
Suspension. A general denial is insuffi-
cient to raise a genuine dispute over
facts material to the suspension;

(2) All existing, proposed, or prior ex-
clusions under regulations imple-
menting E.O. 12549 and all similar ac-
tions taken by Federal, state, or local
agencies, including administrative
agreements that affect only those
agencies;

(3) All criminal and civil proceedings
not included in the Notice of Suspen-
sion that grew out of facts relevant to
the cause(s) stated in the notice; and

(4) All of your affiliates.

(b) If you fail to disclose this infor-
mation, or provide false information,
the U.S. Agency for International De-
velopment may seek further criminal,
civil or administrative action against
you, as appropriate.

§208.735 Under what conditions do I
get an additional opportunity to
challenge the facts on which the
suspension is based?

(a) You as a respondent will not have
an additional opportunity to challenge
the facts if the suspending official de-
termines that—

(1) Your suspension is based upon an
indictment, conviction, civil judgment,
or other finding by a Federal, State, or
local body for which an opportunity to
contest the facts was provided;
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(2) Your presentation in opposition
contains only general denials to infor-
mation contained in the Notice of Sus-
pension;

(3) The issues raised in your presen-
tation in opposition to the suspension
are not factual in nature, or are not
material to the suspending official’s
initial decision to suspend, or the offi-
cial’s decision whether to continue the
suspension; or

(4) On the basis of advice from the
Department of Justice, an office of the
United States Attorney, a State attor-
ney general’s office, or a State or local
prosecutor’s office, that substantial in-
terests of the government in pending or
contemplated legal proceedings based
on the same facts as the suspension
would be prejudiced by conducting
fact-finding.

(b) You will have an opportunity to
challenge the facts if the suspending
official determines that—

(1) The conditions in paragraph (a) of
this section do not exist; and

(2) Your presentation in opposition
raises a genuine dispute over facts ma-
terial to the suspension.

(c) If you have an opportunity to
challenge disputed material facts
under this section, the suspending offi-
cial or designee must conduct addi-
tional proceedings to resolve those
facts.

§208.740 Are suspension proceedings
formal?

(a) Suspension proceedings are con-
ducted in a fair and informal manner.
The suspending official may use flexi-
ble procedures to allow you to present
matters in opposition. In so doing, the
suspending official is not required to
follow formal rules of evidence or pro-
cedure in creating an official record
upon which the official will base a final
suspension decision.

(b) You as a respondent or your rep-
resentative must submit any documen-
tary evidence you want the suspending
official to consider.

§208.745 How is
ducted?
(a) If fact-finding is conducted—
(1) You may present witnesses and
other evidence, and confront any wit-
ness presented; and

fact-finding con-
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(2) The fact-finder must prepare writ-
ten findings of fact for the record.

(b) A transcribed record of fact-find-
ing proceedings must be made, unless
you as a respondent and the U.S. Agen-
cy for International Development
agree to waive it in advance. If you
want a copy of the transcribed record,
you may purchase it.

§208.750 What does the suspending of-
ficial consider in deciding whether
to continue or terminate my sus-
pension?

(a) The suspending official bases the
decision on all information contained
in the official record. The record in-
cludes—

(1) All information in support of the
suspending official’s initial decision to
suspend you;

(2) Any further information and argu-
ment presented in support of, or oppo-
sition to, the suspension; and

(3) Any transcribed record of fact-
finding proceedings.

(b) The suspending official may refer
disputed material facts to another offi-
cial for findings of fact. The suspending
official may reject any resulting find-
ings, in whole or in part, only after
specifically determining them to be ar-
bitrary, capricious, or clearly erro-
neous.

§208.755 When will I know whether
the suspension is continued or ter-
minated?

The suspending official must make a
written decision whether to continue,
modify, or terminate your suspension
within 45 days of closing the official
record. The official record closes upon
the suspending official’s receipt of final
submissions, information and findings
of fact, if any. The suspending official
may extend that period for good cause.

§208.760 How long may my suspension
last?

(a) If legal or debarment proceedings
are initiated at the time of, or during
your suspension, the suspension may
continue until the conclusion of those
proceedings. However, if proceedings
are not initiated, a suspension may not
exceed 12 months.

(b) The suspending official may ex-
tend the 12 month limit under para-
graph (a) of this section for an addi-

§208.800

tional 6 months if an office of a U.S.
Assistant Attorney General, U.S. At-
torney, or other responsible pros-
ecuting official requests an extension
in writing. In no event may a suspen-
sion exceed 18 months without initi-
ating proceedings under paragraph (a)
of this section.

(c) The suspending official must no-
tify the appropriate officials under
paragraph (b) of this section of an im-
pending termination of a suspension at
least 30 days before the 12 month pe-
riod expires to allow the officials an
opportunity to request an extension.

Subpart H—Debarment

§208.800 What are the causes for de-
barment?

We may debar a person for—

(a) Conviction of or civil judgment
for—

(1) Commission of fraud or a criminal
offense in connection with obtaining,
attempting to obtain, or performing a
public or private agreement or trans-
action;

(2) Violation of Federal or State anti-
trust statutes, including those pro-
scribing price fixing between competi-
tors, allocation of customers between
competitors, and bid rigging;

(3) Commission of embezzlement,
theft, forgery, bribery, falsification or
destruction of records, making false
statements, tax evasion, receiving sto-
len property, making false claims, or
obstruction of justice; or

(4) Commission of any other offense
indicating a lack of business integrity
or business honesty that seriously and
directly affects your present responsi-
bility;

(b) Violation of the terms of a public
agreement or transaction so serious as
to affect the integrity of an agency
program, such as—

(1) A willful failure to perform in ac-
cordance with the terms of one or more
public agreements or transactions;

(2) A history of failure to perform or
of unsatisfactory performance of one or
more public agreements or trans-
actions; or

(3) A willful violation of a statutory
or regulatory provision or requirement
applicable to a public agreement or
transaction;
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(c) Any of the following causes:

(1) A nonprocurement debarment by
any Federal agency taken before Octo-
ber 1, 1988, or a procurement debarment
by any Federal agency taken pursuant
to 48 CFR part 9, subpart 9.4, before Au-
gust 25, 1995;

(2) Knowingly doing business with an
ineligible person, except as permitted
under §208.120;

(3) Failure to pay a single substantial
debt, or a number of outstanding debts
(including disallowed costs and over-
payments, but not including sums owed
the Federal Government under the In-
ternal Revenue Code) owed to any Fed-
eral agency or instrumentality, pro-
vided the debt is uncontested by the
debtor or, if contested, provided that
the debtor’s legal and administrative
remedies have been exhausted;

(4) Violation of a material provision
of a voluntary exclusion agreement en-
tered into under §208.640 or of any set-
tlement of a debarment or suspension
action; or

(5) Violation of the provisions of the
Drug-Free Workplace Act of 1988 (41
U.S.C. 701); or

(d) Any other cause of so serious or
compelling a nature that it affects
your present responsibility.

§208.805 What notice does the debar-
ring official give me if I am pro-
posed for debarment?

After consideration of the causes in
§208.800 of this subpart, if the debarring
official proposes to debar you, the offi-
cial sends you a Notice of Proposed De-
barment, pursuant to §208.615, advising
you—

(a) That the debarring official is con-
sidering debarring you;

(b) Of the reasons for proposing to
debar you in terms sufficient to put
you on notice of the conduct or trans-
actions upon which the proposed debar-
ment is based;

(c) Of the cause(s) under §208.800 upon
which the debarring official relied for
proposing your debarment;

(d) Of the applicable provisions of
this subpart, Subpart F of this part,
and any other USAID procedures gov-
erning debarment; and

(e) Of the governmentwide effect of a
debarment from procurement and non-
procurement programs and activities.

22 CFR Ch. Il (4-1-04 Edition)

§208.810 When does a debarment take
effect?

A debarment is not effective until
the debarring official issues a decision.
The debarring official does not issue a
decision until the respondent has had
an opportunity to contest the proposed
debarment.

§208.815 How may I contest a pro-
posed debarment?

If you as a respondent wish to con-
test a proposed debarment, you or your
representative must provide the debar-
ring official with information in oppo-
sition to the proposed debarment. You
may do this orally or in writing, but
any information provided orally that
you consider important must also be
submitted in writing for the official
record.

§208.820 How much time do I have to
contest a proposed debarment?

(a) As a respondent you or your rep-
resentative must either send, or make
arrangements to appear and present,
the information and argument to the
debarring official within 30 days after
you receive the Notice of Proposed De-
barment.

(b) We consider the Notice of Pro-
posed Debarment to be received by
you—

(1) When delivered, if we mail the no-
tice to the last known street address,
or five days after we send it if the let-
ter is undeliverable;

(2) When sent, if we send the notice
by facsimile or five days after we send
it if the facsimile is undeliverable; or

(3) When delivered, if we send the no-
tice by e-mail or five days after we
send it if the e-mail is undeliverable.

§208.825 What information must I pro-
vide to the debarring official if I
contest a proposed debarment?

(a) In addition to any information
and argument in opposition, as a re-
spondent your submission to the debar-
ring official must identify—

(1) Specific facts that contradict the
statements contained in the Notice of
Proposed Debarment. Include any in-
formation about any of the factors list-
ed in §208.860. A general denial is insuf-
ficient to raise a genuine dispute over
facts material to the debarment;
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(2) All existing, proposed, or prior ex-
clusions under regulations imple-
menting E.O. 12549 and all similar ac-
tions taken by Federal, State, or local
agencies, including administrative
agreements that affect only those
agencies;

(3) All criminal and civil proceedings
not included in the Notice of Proposed
Debarment that grew out of facts rel-
evant to the cause(s) stated in the no-
tice; and

(4) All of your affiliates.

(b) If you fail to disclose this infor-
mation, or provide false information,
the U.S. Agency for International De-
velopment may seek further criminal,
civil or administrative action against
you, as appropriate.

§208.830 Under what conditions do I
get an additional opportunity to
challenge the facts on which the
proposed debarment is based?

(a) You as a respondent will not have
an additional opportunity to challenge
the facts if the debarring official deter-
mines that—

(1) Your debarment is based upon a
conviction or civil judgment;

(2) Your presentation in opposition
contains only general denials to infor-
mation contained in the Notice of Pro-
posed Debarment; or

(3) The issues raised in your presen-
tation in opposition to the proposed de-
barment are not factual in nature, or
are not material to the debarring offi-
cial’s decision whether to debar.

(b) You will have an additional op-
portunity to challenge the facts if the
debarring official determines that—

(1) The conditions in paragraph (a) of
this section do not exist; and

(2) Your presentation in opposition
raises a genuine dispute over facts ma-
terial to the proposed debarment.

(c) If you have an opportunity to
challenge disputed material facts
under this section, the debarring offi-
cial or designee must conduct addi-
tional proceedings to resolve those
facts.

§208.835 Are debarment proceedings
formal?

(a) Debarment proceedings are con-
ducted in a fair and informal manner.
The debarring official may use flexible
procedures to allow you as a respond-

§208.845

ent to present matters in opposition. In
so doing, the debarring official is not
required to follow formal rules of evi-
dence or procedure in creating an offi-
cial record upon which the official will
base the decision whether to debar.

(b) You or your representative must
submit any documentary evidence you
want the debarring official to consider.

§208.840 How is
ducted?

(a) If fact-finding is conducted—

(1) You may present witnesses and
other evidence, and confront any wit-
ness presented; and

(2) The fact-finder must prepare writ-
ten findings of fact for the record.

(b) A transcribed record of fact-find-
ing proceedings must be made, unless
you as a respondent and the U.S. Agen-
cy for International Development
agree to waive it in advance. If you
want a copy of the transcribed record,
you may purchase it.

fact-finding con-

§208.845 What does the debarring offi-
cial consider in deciding whether to
debar me?

(a) The debarring official may debar
you for any of the causes in §208.800.
However, the official need not debar
you even if a cause for debarment ex-
ists. The official may consider the seri-
ousness of your acts or omissions and
the mitigating or aggravating factors
set forth at §208.860.

(b) The debarring official bases the
decision on all information contained
in the official record. The record in-
cludes—

(1) All information in support of the
debarring official’s proposed debar-
ment;

(2) Any further information and argu-
ment presented in support of, or in op-
position to, the proposed debarment;
and

(3) Any transcribed record of fact-
finding proceedings.

(c) The debarring official may refer
disputed material facts to another offi-
cial for findings of fact. The debarring
official may reject any resultant find-
ings, in whole or in part, only after
specifically determining them to be ar-
bitrary, capricious, or clearly erro-
neous.

839



§208.850

§208.850 What is the standard of proof
in a debarment action?

(a) In any debarment action, we must
establish the cause for debarment by a
preponderance of the evidence.

(b) If the proposed debarment is
based upon a conviction or civil judg-
ment, the standard of proof is met.

§208.855 Who has the burden of proof
in a debarment action?

(a) We have the burden to prove that
a cause for debarment exists.

(b) Once a cause for debarment is es-
tablished, you as a respondent have the
burden of demonstrating to the satis-
faction of the debarring official that
you are presently responsible and that
debarment is not necessary.

§208.860 What factors may influence
the debarring official’s decision?

This section lists the mitigating and
aggravating factors that the debarring
official may consider in determining
whether to debar you and the length of
your debarment period. The debarring
official may consider other factors if
appropriate in light of the cir-
cumstances of a particular case. The
existence or nonexistence of any fac-
tor, such as one of those set forth in
this section, is not necessarily deter-
minative of your present responsi-
bility. In making a debarment deci-
sion, the debarring official may con-
sider the following factors:

(a) The actual or potential harm or
impact that results or may result from
the wrongdoing.

(b) The frequency of incidents and/or
duration of the wrongdoing.

(c) Whether there is a pattern or
prior history of wrongdoing. For exam-
ple, if you have been found by another
Federal agency or a State agency to
have engaged in wrongdoing similar to
that found in the debarment action,
the existence of this fact may be used
by the debarring official in deter-
mining that you have a pattern or
prior history of wrongdoing.

(d) Whether you are or have been ex-
cluded or disqualified by an agency of
the Federal Government or have not
been allowed to participate in State or
local contracts or assistance agree-
ments on a basis of conduct similar to
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one or more of the causes for debar-
ment specified in this part.

(e) Whether you have entered into an
administrative agreement with a Fed-
eral agency or a State or local govern-
ment that is not governmentwide but
is based on conduct similar to one or
more of the causes for debarment spec-
ified in this part.

(f) Whether and to what extent you
planned, initiated, or carried out the
wrongdoing.

(g) Whether you have accepted re-
sponsibility for the wrongdoing and
recognize the seriousness of the mis-
conduct that led to the cause for debar-
ment.

(h) Whether you have paid or agreed
to pay all criminal, civil and adminis-
trative liabilities for the improper ac-
tivity, including any investigative or
administrative costs incurred by the
government, and have made or agreed
to make full restitution.

(i) Whether you have cooperated fully
with the government agencies during
the investigation and any court or ad-
ministrative action. In determining the
extent of cooperation, the debarring of-
ficial may consider when the coopera-
tion began and whether you disclosed
all pertinent information known to
you.

(J) Whether the wrongdoing was per-
vasive within your organization.

(k) The kind of positions held by the
individuals involved in the wrongdoing.

() Whether your organization took
appropriate corrective action or reme-
dial measures, such as establishing eth-
ics training and implementing pro-
grams to prevent recurrence.

(m) Whether your principals toler-
ated the offense.

(n) Whether you brought the activity
cited as a basis for the debarment to
the attention of the appropriate gov-
ernment agency in a timely manner.

(0) Whether you have fully inves-
tigated the circumstances surrounding
the cause for debarment and, if so,
made the result of the investigation
available to the debarring official.

(p) Whether you had effective stand-
ards of conduct and internal control
systems in place at the time the ques-
tioned conduct occurred.

(@) Whether you have taken appro-
priate disciplinary action against the
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individuals responsible for the activity
which constitutes the cause for debar-
ment.

(r) Whether you have had adequate
time to eliminate the circumstances
within your organization that led to
the cause for the debarment.

(s) Other factors that are appropriate
to the circumstances of a particular
case.

§208.865
last?

(a) If the debarring official decides to
debar you, your period of debarment
will be based on the seriousness of the
cause(s) upon which your debarment is
based. Generally, debarment should not
exceed three years. However, if cir-
cumstances warrant, the debarring of-
ficial may impose a longer period of de-
barment.

(b) In determining the period of de-
barment, the debarring official may
consider the factors in §208.860. If a
suspension has preceded your debar-
ment, the debarring official must con-
sider the time you were suspended.

(c) If the debarment is for a violation
of the provisions of the Drug-Free
Workplace Act of 1988, your period of
debarment may not exceed five years.

How long may my debarment

§208.870 When do I know if the debar-
ring official debars me?

(a) The debarring official must make
a written decision whether to debar
within 45 days of closing the official
record. The official record closes upon
the debarring official’s receipt of final
submissions, information and findings
of fact, if any. The debarring official
may extend that period for good cause.

(b) The debarring official sends you
written notice, pursuant to §208.615
that the official decided, either—

(1) Not to debar you; or

(2) To debar you. In this event, the
notice:

(i) Refers to the Notice of Proposed
Debarment;

(ii) Specifies the reasons for your de-
barment;

(iii) States the period of your debar-
ment, including the effective dates;
and

(iv) Advises you that your debarment
is effective for covered transactions

§208.885

and contracts that are subject to the
Federal Acquisition Regulation (48
CFR chapter 1), throughout the execu-
tive branch of the Federal Government
unless an agency head or an authorized
designee grants an exception.

§208.875 May I ask the debarring offi-
cial to reconsider a decision to
debar me?

Yes, as a debarred person you may
ask the debarring official to reconsider
the debarment decision or to reduce
the time period or scope of the debar-
ment. However, you must put your re-
quest in writing and support it with
documentation.

§208.880 What factors may influence
the debarring official during recon-
sideration?

The debarring official may reduce or
terminate your debarment based on—

(a) Newly discovered material evi-
dence;

(b) A reversal of the conviction or
civil judgment upon which your debar-
ment was based;

(c) A bona fide change in ownership
or management;

(d) Elimination of other causes for
which the debarment was imposed; or

(e) Other reasons the debarring offi-
cial finds appropriate.

§208.885 May the debarring official ex-
tend a debarment?

(@) Yes, the debarring official may
extend a debarment for an additional
period, if that official determines that
an extension is necessary to protect
the public interest.

(b) However, the debarring official
may not extend a debarment solely on
the basis of the facts and cir-
cumstances upon which the initial de-
barment action was based.

(c) If the debarring official decides
that a debarment for an additional pe-
riod is necessary, the debarring official
must follow the applicable procedures
in this subpart, and subpart F of this
part, to extend the debarment.
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Subpart I—Definitions

§208.900 Adequate evidence.

Adequate evidence means information
sufficient to support the reasonable be-
lief that a particular act or omission
has occurred.

§208.905 Affiliate.

Persons are affiliates of each other if,
directly or indirectly, either one con-
trols or has the power to control the
other or a third person controls or has
the power to control both. The ways we
use to determine control include, but
are not limited to—

(a) Interlocking management or own-
ership;

(b) Identity of interests among fam-
ily members;

(c) Shared facilities and equipment;

(d) Common use of employees; or

(e) A business entity which has been
organized following the exclusion of a
person which has the same or similar
management, ownership, or principal
employees as the excluded person.

§208.910 Agency.

Agency means any United States ex-
ecutive department, military depart-
ment, defense agency, or any other
agency of the executive branch. Other
agencies of the Federal government are
not considered “agencies” for the pur-
poses of this part unless they issue reg-
ulations adopting the governmentwide
Debarment and Suspension system
under Executive orders 12549 and 12689.

§208.915

Agent or representative means any per-
son who acts on behalf of, or who is au-
thorized to commit, a participant in a
covered transaction.

Agent or representative.

§208.920 Civil judgment.

Civil judgment means the disposition
of a civil action by any court of com-
petent jurisdiction, whether by verdict,
decision, settlement, stipulation, other
disposition which creates a civil liabil-
ity for the complained of wrongful
acts, or a final determination of liabil-
ity under the Program Fraud Civil
Remedies Act of 1988 (31 U.S.C. 3801-
3812).
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§208.925 Conviction.

Conviction means—

(a) A judgment or any other deter-
mination of guilt of a criminal offense
by any court of competent jurisdiction,
whether entered upon a verdict or plea,
including a plea of nolo contendere; or

(b) Any other resolution that is the
functional equivalent of a judgment,
including probation before judgment
and deferred prosecution. A disposition
without the participation of the court
is the functional equivalent of a judg-
ment only if it includes an admission
of guilt.

§208.930 Debarment.

Debarment means an action taken by
a debarring official under subpart H of
this part to exclude a person from par-
ticipating in covered transactions and
transactions covered under the Federal
Acquisition Regulation (48 CFR chap-
ter 1). A person so excluded is debarred.

§208.935 Debarring official.

(a) Debarring official means an agency
official who is authorized to impose de-
barment. A debarring official is ei-
ther—

(1) The agency head; or

(2) An official designated by the
agency head.

(b) The U.S. Agency for International
Development’s debarring official is the
Director of the Office of Procurement.

[68 FR 66544, 66584, 66585, Nov. 26, 2003]

§208.940 Disqualified.

Disqualified means that a person is
prohibited from participating in speci-
fied Federal procurement or non-
procurement transactions as required
under a statute, Executive order (other
than Executive Orders 12549 and 12689)
or other authority. Examples of dis-
qualifications include persons prohib-
ited under—

(a) The Davis-Bacon Act (40 U.S.C.
276(a));

(b) The equal employment oppor-
tunity acts and Executive orders; or

(c) The Clean Air Act (42 U.S.C. 7606),
Clean Water Act (33 U.S.C. 1368) and
Executive Order 11738 (3 CFR, 1973
Comp., p. 799).
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§208.945

Excluded or exclusion means—

(@) That a person or commodity is
prohibited from being a participant in
covered transactions, whether the per-
son has been suspended; debarred; pro-
posed for debarment under 48 CFR part
9, subpart 9.4; voluntarily excluded; or

(b) The act of excluding a person.

Excluded or exclusion.

§208.950 Excluded Parties List System

Excluded Parties List System (EPLS)
means the list maintained and dissemi-
nated by the General Services Adminis-
tration (GSA) containing the names
and other information about persons
who are ineligible. The EPLS system
includes the printed version entitled,
“List of Parties Excluded or Disquali-
fied from Federal Procurement and
Nonprocurement Programs,” so long as
published.

§208.955 Indictment.

Indictment means an indictment for a
criminal offense. A presentment, infor-
mation, or other filing by a competent
authority charging a criminal offense
shall be given the same effect as an in-
dictment.

§208.960 Ineligible or ineligibility.

Ineligible or ineligibility means that a
person or commodity is prohibited
from covered transactions because of
an exclusion or disqualification.

§208.965 Legal proceedings.

Legal proceedings means any criminal
proceeding or any civil judicial pro-
ceeding, including a proceeding under
the Program Fraud Civil Remedies Act
(31 U.S.C. 3801-3812), to which the Fed-
eral Government or a State or local
government or quasi-governmental au-
thority is a party. The term also in-
cludes appeals from those proceedings.

§208.970 Nonprocurement transaction.

(a) Nonprocurement transaction means
any transaction, regardless of type (ex-
cept procurement contracts), includ-
ing, but not limited to the following:

(1) Grants.

(2) Cooperative agreements.

(3) Scholarships.

(4) Fellowships.

(5) Contracts of assistance.

§208.995

(6) Loans.

(7) Loan guarantees.

(8) Subsidies.

(9) Insurances.

(10) Payments for specified uses.

(11) Donation agreements.

(b) A nonprocurement transaction at
any tier does not require the transfer
of Federal funds.

§208.975

Notice means a written communica-
tion served in person, sent by certified
mail or its equivalent, or sent elec-
tronically by e-mail or facsimile. (See
§208. 615.)

Notice.

§208.980 Participant.

Participant means any person who
submits a proposal for or who enters
into a covered transaction, including
an agent or representative of a partici-
pant.

§208.985 Person.

Person means any individual, cor-
poration, partnership, association, unit
of government, or legal entity, however
organized.

§208.990 Preponderance of the evi-
dence.

Preponderance of the evidence means
proof by information that, compared
with information opposing it, leads to
the conclusion that the fact at issue is
more probably true than not.

§208.995

Principal means—

(a) An officer, director, owner, part-
ner, principal investigator, or other
person within a participant with man-
agement or supervisory responsibilities
related to a covered transaction; or

(b) A consultant or other person,
whether or not employed by the partic-
ipant or paid with Federal funds, who—

(1) Is in a position to handle Federal
funds;

(2) Is in a position to influence or
control the use of those funds; or,

(3) Occupies a technical or profes-
sional position capable of substantially
influencing the development or out-
come of an activity required to perform
the covered transaction.

Principal.
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§208.1000 Respondent.

Respondent means a person against
whom an agency has initiated a debar-
ment or suspension action.

§208.1005 State.

(a) State means—

(1) Any of the states of the United
States;

(2) The District of Columbia;

(3) The Commonwealth of Puerto
Rico;

(4) Any territory or possession of the
United States; or

(5) Any agency or instrumentality of
a state.

(b) For purposes of this part, State
does not include institutions of higher
education, hospitals, or units of local
government.

§208.1010 Suspending official.

(a) Suspending official means an agen-
cy official who is authorized to impose
suspension. The suspending official is
either:

(1) The agency head; or

(2) An official designated by the
agency head.

(b) The U.S. Agency for International
Development’s suspending official is
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the Director of the Office of Procure-
ment.

[68 FR 66544, 66584, 66585, Nov. 26, 2003]

§208.1015 Suspension.

Suspension is an action taken by a
suspending official under subpart G of
this part that immediately prohibits a
person from participating in covered
transactions and transactions covered
under the Federal Acquisition Regula-
tion (48 CFR chapter 1) for a temporary
period, pending completion of an agen-
cy investigation and any judicial or ad-
ministrative proceedings that may
ensue. A person so excluded is sus-
pended.

§208.1020 Voluntary exclusion or vol-
untarily excluded.

(a) Voluntary exclusion means a per-
son’s agreement to be excluded under
the terms of a settlement between the
person and one or more agencies. Vol-
untary exclusion must have govern-
mentwide effect.

(b) Voluntarily excluded means the
status of a person who has agreed to a
voluntary exclusion.

Subpart J [Reserved]
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§209.1

APPENDIX TO PART 208—COVERED TRANSACTIONS

COVERED TRANSACTIONS

Federal Agency

All Primary Tier

Nonprocurement Transactions

All Lower Tier

Nonprocurement Transactions

All First Tier

Procurement Contracts

All First Tier Procurement
Contracts Subject to

(See §_.220(c))

2$25,000 Federal Agency Consent
Federal Agency Optional All Lower Tier Subcontracts
Lower Tier Coverage Subject to
Designated Subcontracts 2$25,000 Federal Agency Consent

PART 209—NON-DISCRIMINATION
IN FEDERALLY-ASSISTED PRO-
GRAMS OF THE AGENCY FOR
INTERNATIONAL DEVELOPMENT—
EFFECTUATION OF TITLE VI OF
THE CIVIL RIGHTS ACT OF 1964

Sec.
209.1
209.2
209.3
209.4
209.5
209.6
209.7

Purpose.

Application of this part.

Definitions.

Discrimination prohibited.

Assurance required.

Compliance information.

Conduct of investigations.

209.8 Procedure for effecting compliance.

209.9 Hearings.

209.10 Decisions and notices.

209.11 Judicial review.

209.12 Effect on other regulations; super-
vision and coordination.

209.13 Delegation of authority.

APPENDIX A TO PART 209—FEDERAL FINAN-
CIAL ASSISTANCE TO WHICH THIS REGULA-
TION APPLIES

AUTHORITY: Sec. 602, 78 Stat. 252, and sec.
621, Foreign Assistance Act of 1961, 75 Stat.
445; 22 U.S.C. 2402.

SouRCE: 30 FR 317, Jan. 9, 1965, unless oth-
erwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 209 appear at 68 FR 51361, Aug. 26, 2003.

§209.1 Purpose.

The purpose of this part is to effec-
tuate the provisions of title VI of the
Civil Rights Act of 1964 to the end that
no person in the United States shall,
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on the ground of race, color, or na-
tional origin, be excluded from partici-
pation in, be denied the benefits of, or
be otherwise subjected to discrimina-
tion under any program or activity re-
ceiving Federal financial assistance
pursuant to any authority held or dele-
gated by the Administrator of the
Agency for International Development.

§209.2 Application of this part.

This part applies to all programs car-
ried on within the United States by re-
cipients of Federal financial assistance
pursuant to any authority held or dele-
gated by the Administrator of the
Agency for International Development,
including the types of Federal financial
assistance listed in appendix A of this
part. (appendix A may be revised from
time to time by notice in the FEDERAL
REGISTER.) It applies to money paid,
property transferred, or other Federal
financial assistance extended after the
effective date of this regulation, even if
the application for such assistance is
approved prior to such effective date.
This part does not apply to (a) any
Federal financial assistance by way of
insurance or guaranty contracts, (b)
money paid, property transferred or
other assistance extended before the ef-
fective date of this part, (c) any assist-
ance to any individual who is the ulti-
mate beneficiary, (d) any employment
practice under any such program of
any employer, employment agency, or
labor organization, or (e) any procure-
ment of goods or services, including
the procurement of training. This part
does not bar selection and treatment
reasonably related to the foreign as-
sistance objective or such other au-
thorized purpose as the Federal assist-
ance may have. It does not bar selec-
tions which are limited to particular
groups where the purpose of the Fed-
eral financial assistance calls for such
a limitation nor does not bar special
treatment including special courses of
training, orientation or counseling
consistent with such purpose.

§209.3 Definitions.

For purposes of this part—

(@) The term Act means the Civil
Rights Act of 1964 (78 Stat. 241).

(b) The term Administrator means the
Administrator of the Agency for Inter-
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national Development or any person
specifically designated by him to per-
form any function provided for under
this part.

(c) The term applicant means one who
submits an application, request or plan
required to be approved by the Admin-
istrator, or by a primary recipient as a
condition to eligibility for Federal fi-
nancial assistance, and the term “ap-
plication” means such application, re-
quest, or plan.

(d) The term facility includes all or
any portion of structures, equipment,
or other real or personal property or
interests therein, and the provision of
facilities includes the construction, ex-
pansion, renovation, remodeling, alter-
ation or acquisition of facilities.

(e) The term Federal financial assist-
ance includes (1) grants and loans of
Federal funds, (2) the grant or donation
of Federal property and interests in
property, (3) the detail of Federal per-
sonnel, (4) the sale and lease of, and the
permission to use (on other than a cas-
ual or transient basis) Federal property
or any interest in such property with-
out consideration, or at a nominal con-
sideration, or at a consideration which
is reduced for the purpose of assisting
the recipient, or in recognition of the
public interest to be served by such
sale or lease to the recipient, and (5)
any Federal agreement, arrangement,
or other contract which has as one of
its purposes the provision of assist-
ance.

(f) The term primary recipient means
any recipient which is authorized or re-
quired to extend Federal financial as-
sistance to another recipient.

(g) The terms program or activity and
program mean all of the operations of
any entity described in paragraphs
(g9)(1) through (4) of this section, any
part of which is extended Federal fi-
nancial assistance:

(1) (i) A department, agency, special
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or

(if) The entity of such State or local
government that distributes such as-
sistance and each such department or
agency (and each other State or local
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government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment;

(2) (i) A college, university, or other
postsecondary institution, or a public
system of higher education; or

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem;

(3) (i) An entire corporation, partner-
ship, or other private organization, or
an entire sole proprietorship—

(A) If assistance is extended to such
corporation, partnership, private orga-
nization, or sole proprietorship as a
whole; or

(B) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(if) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any
other corporation, partnership, private
organization, or sole proprietorship; or

(4) Any other entity which is estab-
lished by two or more of the entities
described in paragraph (g)(1), (2), or (3)
of this section.

(h) The term recipient means any
State, political subdivision of any
State, or instrumentality of any State
or political subdivision, any public or
private agency, institution, or organi-
zation, or any other entity, or any indi-
vidual in any State, to whom Federal
financial assistance is extended, di-
rectly or through another recipient, in-
cluding any successor, assign, or trans-
feree thereof, but such term does not
include any ultimate beneficiary or a
sovereign foreign government.

(i) The term United States means the
States of the United States, the Dis-
trict of Columbia, Puerto Rico, the
Virgin Islands, American Samoa,
Guam, Wake Island, the Canal Zone,
and the territories and possessions of
the United States, and the term “State”
means any one of the foregoing.

[30 FR 317, Jan. 9, 1965, as amended at 68 FR
51361, Aug. 26, 2003]
§209.4 Discrimination prohibited.

(a) General. No person in the United
States shall, on the grounds of race,

§209.4

color or national origin, be excluded
from participation in, be denied the
benefits of, or be subjected to discrimi-
nation under, any program or activity
receiving Federal financial assistance
from the Agency for International De-
velopment.

(b) Specific discriminatory actions pro-
hibited. (1) A recipient to which this
regulation applies may not, directly or
through contractual or other arrange-
ments, on the ground of race, color, or
national origin:

(i) Deny an individual any service, fi-
nancial aid, or other benefit provided
under the program;

(ii) Provide any service, financial aid,
or other benefit to an individual which
is different, or is provided in a different
manner, from that provided to others
under the program;

(iii) Subject an individual to segrega-
tion or separate treatment in any mat-
ter related to his receipt of any service,
financial aid, or other benefit under
the program;

(iv) Restrict an individual in any way
in the enjoyment of any advantage or
privilege enjoyed by others receiving
any service, financial aid, or other ben-
efit under the program;

(v) Treat an individual differently
from others in determining whether he
satisfies any admission, enrollment,
quota, eligibility, membership or other
requirement or condition which indi-
viduals must meet in order to be pro-
vided any service, financial aid, or
other benefit provided under the pro-
gram,;

(vi) Deny an individual an oppor-
tunity to participate in the program
through the provision of services or
otherwise or afford him an opportunity
to do so which is different from that af-
forded others under the program; or

(vii) Deny an individual an oppor-
tunity to participate in a program as
an employee where a primary objective
of the Federal financial assistance is to
provide employment.

(2) A recipient, in determining the
types of services, financial aid, or other
benefits, or facilities which will be pro-
vided under any such program, or the
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class of individuals to whom, or the sit-
uations in which, such services, finan-
cial aid, other benefits or facilities will
be provided under any such program or
the class of individuals to be afforded
an opportunity to participate in any
such program, may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration which have the effect of
subjecting individuals to discrimina-
tion because of race, color, or national
origin, or have the effect of defeating
or substantially impairing accomplish-
ment of the objectives of the program
as respects individuals of a particular
race, color, or national origin.

(3) In determining the site or loca-
tion of facilities, a recipient or appli-
cant may not make selections with the
purpose or effect of excluding individ-
uals from, denying them the benefits
of, or subjecting them to discrimina-
tion under any program to which this
regulation applies, on the grounds of
race, color or national origin; or with
the purpose or effect of defeating or
substantially impairing the accom-
plishment of the objectives of the Act
or this regulation.

(4) As used in this section the serv-
ices, financial aid, or other benefit pro-
vided under a program receiving Fed-
eral financial assistance shall be
deemed to include any service, finan-
cial aid, or other benefit provided in or
through a facility provided with the
aid of Federal financial assistance.

(5) The enumeration of specific forms
of prohibited discrimination in this
paragraph does not limit the generality
of the prohibition in paragraph (a) of
this section.

(6) This regulation does not prohibit
the consideration of race, color, or na-
tional origin if the purpose and effect
are to remove or overcome the con-
sequences of practices or impediments
which have restricted the availability,
or participation in, the program or ac-
tivity receiving Federal financial as-
sistance, on the grounds of race, color
or national origin. Where previous dis-
criminatory practice or usage tends, on
the grounds of race, color, or national
origin, to exclude individuals from par-
ticipation in, to deny them the benefits
of, or to subject them to discrimina-
tion under any program or activity to
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which this Regulation applies, the ap-
plicant or recipient has an obligation
to take reasonable action to remove or
overcome the consequences of the prior
discriminatory practice or usage, and
to accomplish the purposes of the Act.

[30 FR 317, Jan. 9, 1965, as amended at 38 FR
17948, July 5, 1973]

§209.5 Assurance required.

(a) General. (1) Every application for
Federal financial assistance to which
this part applies, except an application
to which paragraph (b) of this section
applies, and every application for Fed-
eral financial assistance to provide a
facility shall, as a condition to its ap-
proval and the extension of any Fed-
eral financial assistance pursuant to
the application, contain or be accom-
panied by an assurance that the pro-
gram will be conducted or the facility
operated in compliance with all re-
quirements imposed by or pursuant to
this part. In the case of an application
for Federal financial assistance to pro-
vide real property or structures there-
on, the assurance shall obligate the re-
cipient, or, in the case of a subsequent
transfer, the transferee, for the period
during which the real property or
structures are used for a purpose for
which the Federal financial assistance
is extended or for another purpose in-
volving the provision of similar serv-
ices or benefits. In the case of personal
property the assurance shall obligate
the recipient for the period during
which he retains ownership or posses-
sion of the property. In all other cases
the assurance shall obligate the recipi-
ent for the period during which Federal
financial assistance is extended pursu-
ant to the application. The head of the
bureau or office administering the Fed-
eral financial assistance shall specify
the form of the foregoing assurances
and the extent to which like assur-
ances will be required of subgrantees,
contractors and subcontractors, trans-
ferees, successors in interest, and other
participants. Any such assurance shall
include provisions which give the
United States a right to seek its judi-
cial enforcement.

(2) In the case of real property, struc-
tures or improvements thereon, or in-
terests therein, which was acquired
withFederal financial assistance, or in
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the case where Federal financial assist-
ance is provided in the form of a trans-
fer of real property or interest therein
from the Federal Government, the in-
strument effecting or recording the
transfer shall contain a covenant run-
ning with the land assuring non-
discrimination for the period during
which the real property is used for a
purpose for which the Federal financial
assistance is extended or for another
purpose involving the provision of
similar services or benefits. Where no
transfer of property is involved, but
property is improved withFederal fi-
nancial assistance, the recipient shall
agree to include such a covenant in any
subsequent transfer of such property.
Where the property is obtained from
the Federal Government, such cov-
enant may also include a condition
coupled with a right to be reserved by
the Agency to revert title to the prop-
erty in the event of a breach of the cov-
enant where, in the discretion of the
responsible Agency official, such a con-
dition and right of reverter is appro-
priate to the statute under which the
real property is obtained and to the na-
ture of the grant and the grantee. In
such event if a transferee of real prop-
erty proposed to mortgage or otherwise
encumber the real property as security
for financing construction of new or
improvement of existing facilities on
such property for the purposes for
which the property was transferred,
the Administrator may agree, upon re-
quest of the transferee and if necessary
to accomplish such financing, and upon
such conditions as he deems appro-
priate, to forbear the exercise of such
right to revert title for so long as the
lien of such mortgage or other encum-
brance remains effective.

(3) Transfers of surplus property are
subject to regulations issued by the
Administrator of General Services (41
CFR 101-6.2).

(b) Assurances from institutions. (1) In
the case of any application for Federal
financial assistance to an institution of
higher education (including assistance
for construction, for research, for a
special training project, for student as-
sistance, or for any other purpose), the
assurance required by this section shall
extend to admission practices and to

§209.6

all other practices relating to the
treatment of students.

(2) The assurance required with re-
spect to an institution of higher edu-
cation or any other institution, insofar
as the assurance relates to the institu-
tion’s practices with respect to admis-
sion or other treatment of individuals
as students or clients of the institution
or to the opportunity to participate in
the provision of services or other bene-
fits to such individuals, shall be appli-
cable to the entire institution.

[30 FR 317, Jan. 9, 1965, as amended at 38 FR
17948, July 5, 1973; 68 FR 51361, Aug. 26, 2003]

§209.6 Compliance information.

(a) Cooperation and assistance. The
Administrator shall to the fullest ex-
tent practicable seek the cooperation
of recipients in obtaining compliance
with this part and shall provide assist-
ance and guidance to recipients to help
them comply voluntarily with this
part.

(b) Compliance reports. Each recipient
shall keep such records and submit to
the Administrator timely, complete
and accurate compliance reports at
such times, and in such form and con-
taining such information, as the Ad-
ministrator may determine to be nec-
essary to enable him to ascertain
whether the recipient has complied or
is complying with this part. In the case
in which a primary recipient extends
Federal financial assistance to any
other recipient, such other recipient
shall also submit such compliance re-
ports to the primary recipient as may
be necessary to enable the primary re-
cipient to carry out its obligations
under this part.

(c) Access to sources of information.
Each recipient shall permit access by
the Administrator during normal busi-
ness hours to such of its books, records,
accounts, and other sources of informa-
tion, and its facilities as may be perti-
nent to ascertain compliance with this
part. Where any information required
of a recipient is in the exclusive posses-
sion of any other agency, institution or
person and this agency, institution or
person shall fail or refuse to furnish
this information, the recipient shall so
certify in its report and shall set forth
what efforts it has made to obtain the
information.
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(d) Information to beneficiaries and
participants. Each recipient shall make
available to participants, beneficiaries,
and other interested persons such in-
formation regarding the provisions of
this part and its applicability to the
program for which the recipient re-
ceives Federal financial assistance, and
make such information available to
them in such manner, as the Adminis-
trator finds necessary to apprise such
persons of the protections against dis-
crimination assured them by the Act
and this part.

§209.7 Conduct of investigations.

(a) Periodic compliance reviews. The
Administrator shall from time to time
review the practices of recipients to de-
termine whether they are complying
with this part.

(b) Complaints. Any person who be-
lieves himself or any specific class of
individuals to be subjected to discrimi-
nation prohibited by this part may by
himself or by a representative file with
the Administrator a written complaint.
A complaint must be filed not later
than 90 days from the date of the al-
leged discrimination, unless the time
for filing is extended by the Adminis-
trator.

(c¢) Investigations. The Administrator
will make a prompt investigation
whenever a compliance review, report,
complaint, or any other information
indicates a possible failure to comply
with this part. The investigation
should include, where appropriate, a re-
view of the pertinent practices and
policies of the recipient, the cir-
cumstances under which the possible
noncompliance with this part occurred,
and other factors relevant to a deter-
mination as to whether the recipient
has failed to comply with this part.

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c)
of this section indicates a failure to
comply with this part, the Adminis-
trator will so inform the recipient and
the matter will be resolved by informal
means whenever possible. If it has been
determined that the matter cannot be
resolved by informal means, action will
be taken as provided for in §209.8.

(2) If an investigation does not war-
rant action pursuant to paragraph
(d)(1) of this section the Administrator
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will so inform the recipient and the
complainant, if any, in writing.

(e) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person
shall intimidate, threaten, coerce, or
discriminate against any individual for
the purpose of interfering with any
right or privilege secured by section 601
of the Act or this part, or because he
has made a complaint, testified, as-
sisted, or participated in any manner
in an investigation, proceeding, or
hearing under this part. The identity of
complainant shall be kept confidential
except to the extent necessary to carry
out the purposes of this part, including
the conduct of any investigation, hear-
ing, or judicial proceeding arising
thereunder.

§209.8 Procedure for effecting compli-
ance.

(a) General. If there appears to be a
failure or threatened failure to comply
with this part, and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means,
compliance with this part may be ef-
fected by the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance, or
or by any other means authorized by
law. Such other means may include,
but are not limited to, (1) a reference
to the Department of Justice with a
recommendation that appropriate pro-
ceedings be brought to enforce any
rights of the United States under any
law of the United States (including
other titles of the Act), or any assur-
ance or other contractual undertaking,
and (2) any applicable proceeding under
State or local law.

(b) Noncompliance with §209.4. If an
applicant fails or refuses to furnish an
assurance required under §209.4 or oth-
erwise fails or refuses to comply with a
requirement imposed by or pursuant to
that section, Federal financial assist-
ance may be refused in accordance with
the procedures of paragraph (c) of this
section. The Agency for International
Development shall not be required to
provide assistance in such a case dur-
ing the pendency of the administrative
proceedings under such paragraph, ex-
cept that the Agency shall continue as-
sistance during the pendency of such
proceedings where such assistance is
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due and payable pursuant to an appli-
cation therefor approved prior to the
effective date of this part.

(c) Termination of or refusal to grant or
to continue Federal financial assistance.
No order suspending, terminating, or
refusing to grant or to continue Fed-
eral financial assistance shall become
effective until (1) the head of the bu-
reau or office administering the Fed-
eral financial assistance has advised
the applicant or recipient of his failure
to comply and has determined that
compliance cannot be secured by vol-
untary means, (2) there has been an ex-
press finding on the record, after op-
portunity for hearing, of a failure by
the applicant or recipient to comply
with a requirement imposed by or pur-
suant to this part, (3) the action has
been approved by the Administrator
pursuant to paragraph (e) of §209.10 and
(4) the expiration of 30 days after the
Administrator has filed with the com-
mittee of the House and the committee
of the Senate having legislative juris-
diction over the program involved, a
full  written report of the cir-
cumstances and the grounds for such
action. Any action to suspend or termi-
nate or to refuse to grant or to con-
tinue Federal financial assistance shall
be limited to the particular political
entity, or part thereof, or other appli-
cant or recipient as to whom such find-
ing has been made and shall be limited
in its effect to the particular program,
or part thereof, in which such non-
compliance has been so found.

(d) Other means authorized by law. No
action to effect compliance by any
other means authorized by law shall be
taken until (1) the responsible Agency
official has determined that compli-
ance cannot be secured by voluntary
means, (2) the recipient or other person
has been notified of its failure to com-
ply and of the action to be taken to ef-
fect compliance, and (3) the expiration
of at least 10 days from the mailing of
such notice to the recipient or other
person. During this period of at least 10
days additional efforts shall be made to
persuade the recipient or other person
to comply with this part and to take
such corrective action as may be
approprie.

[38 FR 17494, July 5, 1973]

§209.9

§209.9 Hearings.

(a) Opportunity for hearing. Whenever
an opportunity for a hearing is re-
quired by §209.8(c), reasonable notice
shall be given by registered or certified
mail, return receipt requested, to the
affected applicant or recipient. This
notice shall advise the applicant or re-
cipient of the action proposed to be
taken, the specific provision under
which the proposed action against it is
to be taken, and the matters of fact or
law asserted as the basis for this ac-
tion, and either (1) fix a date not less
than 20 days after the date of such no-
tice within which the applicant or re-
cipient may request of the Adminis-
trator that the matter be scheduled for
hearing, or (2) advise the applicant or
recipient that the matter in question
has been set down for hearing at a stat-
ed place and time. The time and place
so fixed shall be reasonable and shall
be subject to change for cause. The
complainant, if any, shall be advised of
the time and place of the hearing. An
applicant or recipient may waive a
hearing and submit written informa-
tion and argument for the record. The
failure of an applicant or recipient to
request a hearing under this section or
to appear at a hearing for which a date
has been set shall be deemed to be a
waiver of the right to a hearing under
section 602 of the Act and §209.8(c) of
this part and consent to the making of
a decision on the basis of such informa-
tion as is available.

(b) Time and place of hearing. Hear-
ings shall be held at the offices of the
Agency for International Development
in Washington, DC, at a time fixed by
the Administrator unless he deter-
mines that the convenience of the ap-
plicant or recipient or of the Agency
requires that another place be selected.
Hearings shall be held before the Ad-
ministrator or before a hearing exam-
iner designated in accordance with 5
U.S.C. 3105 and 3344 (section 11 of the
Administrative Procedure Act).

(c) Right to counsel. In all proceedings
under this section, the applicant or re-
cipient, and the Agency for Inter-
national Development shall have the
right to be represented by counsel.

(d) Procedures, evidence, and record.

(1) The hearing, decision, and any ad-
ministrative review thereof shall be
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conducted in conformity with 5 U.S.C.
554-557 (sections 5-8 of the Administra-
tive Procedure Act), and in accordance
with such rules of procedure as are
proper (and not inconsistent with this
section) relating to the conduct of the
hearing, giving of notices subsequent
to those provided for in paragraph (a)
of this section, taking of testimony,
exhibits, arguments and briefs, re-
quests for findings, and other related
matters. Both the Agency for Inter-
national Development and the appli-
cant or recipient shall be entitled to
introduce all relevant evidence on the
issues as stated in the notice for hear-
ing or as determined by the officer con-
ducting the hearing at the outset of or
during the hearing.

(2) Technical rules of evidence shall
not apply to hearings conducted pursu-
ant to this part, but rules or principles
designed to assure production of the
most credible evidence available and to
subject testimony to test by cross-ex-
amination shall be applied where rea-
sonably necessary by the officer con-
ducting the hearing. The hearing offi-
cer may exclude irrelevant, immate-
rial, or unduly repetitious evidence. All
documents and other evidence offered
or taken for the record shall be open to
examination by the parties and oppor-
tunity shall be given to refute facts
and arguments advanced on either side
of the issues. A transcript shall be
made of the oral evidence except to the
extent the substance thereof is stipu-
lated for the record. All decisions shall
be based upon the hearing record and
written findings shall be made.

(e) Consolidated or joint hearings. In
cases in which the same or related
facts are asserted to constitute non-
compliance with this part with respect
to two or more Federal statutes, au-
thorities, or other means by which
Federal financial assistance is ex-
tended and to which this part applies
or noncompliance with this part and
the regulations of one or more other
Federal departments or agencies issued
under title VI of the Act, the Adminis-
trator may, by agreements with such
other department or agencies, where
applicable, provide for the conduct of
consolidated or joint hearings, and for
the application to such hearings of
rules of procedure not inconsistent
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with this part. Final decisions in such
cases, insofar as this part is concerned,
shall be made in accordance with
§209.10.

[30 FR 317, Jan. 9, 1965, as amended at 38 FR
17949, July 5, 1973]

§209.10 Decisions and notices.

(a) Decision by a hearing examiner. If
the hearing is held by a hearing exam-
iner such hearing examiner shall either
make an initial decision, if so author-
ized, or certify the entire record in-
cluding his recommended findings and
proposed decision to the Administrator
for a final decision, and a copy of such
initial decision or certification shall be
mailed to the applicant or recipient
and the complainant. Where the initial
decision is made by the hearing exam-
iner the applicant or recipient may
within 30 days of the mailing of such
notice of initial decision file with the
Administrator his exceptions to the
initial decision, with his reasons there-
for. In the absence of exceptions, the
Administrator may on his own motion
within 45 days after the initial decision
serve on the applicant or recipient a
notice that he will review the decision.
Upon the filing of such exceptions or of
such notice of review the Adminis-
trator shall review the initial decision
and issue his own decision thereon in-
cluding the reasons therefor. The deci-
sion of the Administrator shall be
mailed promptly to the applicant or re-
cipient and the complainant, if any. In
the absence of either exceptions or a
notice of review the initial decision
shall constitute the final decision of
the Administrator.

(b) Decisions on record or review by the
Administrator. Wherever a record is cer-
tified to the Administrator for decision
or he reviews the decision of a hearing
examiner pursuant to paragraph (a) of
this section, or whenever the Adminis-
trator conducts the hearing, the appli-
cant or recipient shall be given reason-
able opportunity to file with him briefs
or other written statements of its con-
tentions, and a copy of the final deci-
sion of the Administrator shall be
given in writing to the applicant or re-
cipient and the complainant, if any.

(c) Decisions on record where a hearing
is waived. Wherever a hearing is waived
pursuant to §209.9(a) a decision shall be
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made by the Administrator on the
record and a copy of such decision shall
be given in writing to the applicant or
recipient, and to the complainant, if
any.

(d) Rulings required. Each decision of
a hearing officer or the Administrator
shall set forth his ruling on each find-
ing, conclusion, or exception presented,
and shall identify the requirement or
requirements imposed by or pursuant
to this part with which it is found that
the applicant or recipient has failed to
comply.

(e) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue Federal financial assistance, in
whole or in part, to which this regula-
tion applies and may contain such
terms, conditions, and other provisions
as are consistent with and will effec-
tuate the purposes of the Act and this
part, including provisions designed to
assure that no Federal financial assist-
ance to which this regulation applies
will thereafter be extended to the ap-
plicant or recipient determined by such
decision to be in default in its perform-
ance of an assurance given by it pursu-
ant to this part, or to have otherwise
failed to comply with this part, unless
and until it corrects its noncompliance
and satisfies the Administrator that it
will fully comply with this part.

(f) Post termination proceedings. (1) An
applicant or recipient adversely af-
fected by an order issued under para-
graph (e) of this section shall be re-
stored to full eligibility to receive Fed-
eral financial assistance if it satisfies
the terms and conditions of that order
for such eligibility or if it brings itself
into compliance with this regulation
and provides reasonable assurance that
it will fully comply with this regula-
tion.

(2) Any applicant or recipient ad-
versely affected by an order entered
pursuant to paragraph (e) of this sec-
tion may at any time request the re-
sponsible Agency official to restore
fully its eligibility to receive Federal
financial assistance. Any such request
shall be supported by information
showing that the applicant or recipient
has met the requirements of paragraph
(f)(1) of this section. If the responsible
Agency official determines that those

§209.12

requirements have been satisfied, he
shall restore such eligibility.

(3) If the responsible Agency official
denies any such request, the applicant
or recipient may submit a request for a
hearing in writing, specifying why it
believes such official to have been in
error. It shall thereupon be given an
expeditious hearing, with a decision on
the record, in accordance with rules of
procedure issued by the responsible
Agency official. The applicant or re-
cipient will be restored to such eligi-
bility if it proves at such a hearing
that it satisfied the requirements of
paragraph (f)(1) of this section. While
proceedings under this paragraph are
pending, the sanctions imposed by the
order issued under paragraph (e) of this
section shall remain in effect.

[30 FR 317, Jan. 9, 1965 as amended at 38 FR
17949, July 5, 1973]

§209.11 Judicial review.

Action taken pursuant to section 602
of the Act is subject to judicial review
as provided in section 603 of the Act.

§209.12 Effect on other regulations;
supervision and coordination.

(a) All regulations, orders or like di-
rections heretofore issued by any offi-
cer of the Agency for International De-
velopment which impose requirements
designed to prohibit any discrimina-
tion against individuals on the ground
of race, color, or national origin under
any program to which this part applies,
and which authorize the suspension or
termination of or refusal to grant or to
continue Federal financial assistance
to any applicant for or recipient of
such assistance for failure to comply
with such requirements, are hereby su-
perseded to the extent that such dis-
crimination is prohibited by this part,
except that nothing in this part shall
be deemed to relieve any person of any
obligation assumed or imposed under
any such superseded regulation, order,
instruction, or like direction prior to
the effective date of this part. Nothing
in this part, however, shall be deemed
to supersede any of the following (in-
cluding future amendment thereof): (1)
Executive Order 11246, and regulations
issued thereunder, or (2) any other reg-
ulation or instruction insofar as it pro-
hibits discrimination on the grounds of

853



§209.13

race, color, or national origin in any
program or situation to which this part
is inapplicable, or prohibits discrimina-
tion on any other ground.

(b) Supervision and coordination. The
Administrator may from time to time
assign to officials of other departments
or agencies of the government (with
the consent of such department or
agency) responsibilities in connection
with the effectuation of the purposes of
title VI of the Act and this part (other
than responsibility for final decision as
provided in §209.10), including the
achievement of effective coordination
and maximum uniformity within the
Agency for International Development
and within the Executive branch of the
Government in the application of title
VI and this part to similar programs
and in similar situations. Any action
taken, determination made, or require-
ment imposed by an official of another
Department or Agency acting pursuant
to an assignment of responsibility
under this subsection shall have the
same effect as though such action had
been taken by the responsible official
of this Agency.

[30 FR 317, Jan. 9, 1965, as amended at 38 FR
17949, July 5, 1973]

§209.13 Delegation of authority.

Responsibility for administration
and enforcement of this part, with re-
spect to Federal financial assistance
administered by another Federal de-
partment or agency pursuant to dele-
gation, transfer interagency service
agreement, or other arrangement is
vested in the head of such department
or agency, or his delegate, and subject
to such delegations or redelegations as
he may make or authorize.

APPENDIX A TO PART 209—FEDERAL FI-
NANCIAL ASSISTANCE TO WHICH THIS
REGULATION APPLIES

1. Grants to organizations and institutions
to carry on programs of technical coopera-
tion and development in the United States to
promote the economic development of less
developed friendly countries. (Section 211,
Foreign Assistance Act, 22 U.S.C. 2171.)

2. Grants to organizations and institutions
to carry on programs of technical coopera-
tion and development in the United States to
promote the economic development of the
less developed friendly countries of Latin
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America. (Section 251, Foreign Assistance
Act, 22 U.S.C. 2211.)

3. Grants to organizations and institutions
to carry out programs in the United States
of research into, and evaluation of, economic
development in less developed foreign coun-
tries. (Section 241, Foreign Assistance Act,
22 U.S.C. 2193.)

[30 FR 317, Jan. 9, 1965, as amended at 38 FR
17949, July 5, 1973]

PART 210—GOVERNMENTWIDE RE-
QUIREMENTS FOR DRUG-FREE
WORKPLACE (FINANCIAL ASSIST-
ANCE)

Subpart A—Purpose and
Coverage

Sec.

210.100 What does this part do?

210.105 Does this part apply to me?

210.110 Are any of my Federal assistance
awards exempt from this part?

210.115 Does this part affect the Federal
contracts that | receive?

Subpart B—Requirements for
Recipients Other Than Individuals

210.200 What must | do to comply with this
part?

210.205 What must | include in my drug-free
workplace statement?

210.210 To whom must | distribute my drug-
free workplace statement?

210.215 What must | include in my drug-free
awareness program?

210.220 By when must | publish my drug-free
workplace statement and establish my
drug-free awareness program?

210.225 What actions must | take concerning
employees who are convicted of drug vio-
lations in the workplace?

210.230 How and when must | identify work-
places?

Subpart C—Requirements for
Recipients Who Are Individuals

210.300 What must | do to comply with this
part if I am an individual recipient?
210.301 [Reserved]

Subpart D—Responsibilities of
USAID Awarding Officials

210.400 What are my responsibilities as a
USAID awarding official?
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Subpart E—Violations of This Part
and Consequences

210.500 How are violations of this part de-
termined for recipients other than indi-
viduals?

210.505 How are violations of this part de-
termined for recipients who are individ-
uals?

210.510 What actions will the Federal Gov-
ernment take against a recipient deter-
mined to have violated this part?

210.515 Are there any provisions for excep-
tions to those actions?

Subpart F—Definitions

210.605
210.610
210.615
210.620
210.625
210.630
210.635
210.640
210.645
210.650
210.655
210.660
210.665 State.

210.670 Suspension.

AUTHORITY: 41 U.S.C. 701, et seq.; sec. 621,
Pub. L. 87-195, 75 Stat. 445 (22 U.S.C. 2381), as
amended; E.O. 12163, 3 CFR 1979 Comp., p. 435.

Award.

Controlled substance.
Conviction.
Cooperative agreement.
Criminal drug statute.
Debarment

Drug-free workplace.
Employee.

Federal agency or agency.
Grant.

Individual.

Recipient.

§210.200

SOURCE: 68 FR 66577, 66586, Nov. 26, 2003, un-
less otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 210 appear at 68 FR 66586, Nov. 26, 2003.

Subpart A—Purpose and
Coverage

§210.100 What does this part do?

This part carries out the portion of
the Drug-Free Workplace Act of 1988
(41 U.S.C. 701 et seq., as amended) that
applies to grants. It also applies the
provisions of the Act to cooperative
agreements and other financial assist-
ance awards, as a matter of Federal
Government policy.

§210.105 Does this part apply to me?

(a) Portions of this part apply to you
if you are either—

(1) A recipient of an assistance award
from the U.S. Agency for International
Development; or

(2) A USAID awarding official. (See
definitions of award and recipient in
§§210.605 and 210.660, respectively.)

(b) The following table shows the
subparts that apply to you:

If you are . . .

see subparts . . .

(1) A recipient who is not an individual ..
(2) A recipient who is an individual
(3) A USAID awarding official

A, BandE.
A, Cand E.
A, Dand E.

§210.110 Are any of my Federal assist-
ance awards exempt from this part?

This part does not apply to any
award that the Director of the Office of
Procurement determines that the ap-
plication of this part would be incon-
sistent with the international obliga-
tions of the United States or the laws
or regulations of a foreign government.

§210.115 Does this part affect the Fed-
eral contracts that I receive?

It will affect future contract awards
indirectly if you are debarred or sus-
pended for a violation of the require-
ments of this part, as described in §210.
510(c). However, this part does not
apply directly to procurement con-
tracts. The portion of the Drug-Free
Workplace Act of 1988 that applies to

Federal procurement contracts is car-
ried out through the Federal Acquisi-
tion Regulation in chapter 1 of Title 48
of the Code of Federal Regulations (the
drug-free workplace coverage currently
is in 48 CFR part 23, subpart 23.5).

Subpart B—Requirements for
Recipients Other Than Individuals

§210.200 What must I do to comply
with this part?

There are two general requirements
if you are a recipient other than an in-
dividual.

(a) First, you must make a good faith
effort, on a continuing basis, to main-
tain a drug-free workplace. You must
agree to do so as a condition for receiv-
ing any award covered by this part.
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The specific measures that you must
take in this regard are described in
more detail in subsequent sections of
this subpart. Briefly, those measures
are to—

(1) Publish a drug-free workplace
statement and establish a drug-free
awareness program for your employees
(see 8§§210.205 through 210.220); and

(2) Take actions concerning employ-
ees who are convicted of violating drug
statutes in the workplace (see §210.225).

(b) Second, you must identify all
known workplaces under your Federal
awards (see §210.230).

§210.205 What must I include in my
drug-free workplace statement?

You must publish a statement that—

(a) Tells your employees that the un-
lawful manufacture, distribution, dis-
pensing, possession, or use of a con-
trolled substance is prohibited in your
workplace;

(b) Specifies the actions that you will
take against employees for violating
that prohibition; and

(c) Lets each employee know that, as
a condition of employment under any
award, he or she:

(1) Will abide by the terms of the
statement; and

(2) Must notify you in writing if he or
she is convicted for a violation of a
criminal drug statute occurring in the
workplace and must do so no more
than five calendar days after the con-
viction.
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§210.210 To whom must I distribute
my drug-free workplace statement?

You must require that a copy of the
statement described in §210.205 be
given to each employee who will be en-
gaged in the performance of any Fed-
eral award.

§210.215 What must I include in my
drug-free awareness program?

You must establish an ongoing drug-
free awareness program to inform em-
ployees about—

(a) The dangers of drug abuse in the
workplace;

(b) Your policy of maintaining a
drug-free workplace;

(c) Any available drug counseling, re-
habilitation, and employee assistance
programs; and

(d) The penalties that you may im-
pose upon them for drug abuse viola-
tions occurring in the workplace.

§210.220 By when must I publish my
drug-free workplace statement and
establish my drug-free awareness
program?

If you are a new recipient that does
not already have a policy statement as
described in §210.205 and an ongoing
awareness program as described in
§210.215, you must publish the state-
ment and establish the program by the
time given in the following table:

If. ..

thenyou . . .

(a) The performance period of the award is less than 30 days

(b) The performance period of the award is 30 days or more ...

(c) You believe there are extraordinary circumstances that will
require more than 30 days for you to publish the policy state-
ment and establish the awareness program.

must have the policy statement and program in place as soon
as possible, but before the date on which performance is ex-
pected to be completed.

must have the policy statement and program in place within 30
days after award.

may ask the USAID awarding official to give you more time to
do so. The amount of additional time, if any, to be given is at
the discretion of the awarding official.

§210.225 What actions must I take con-
cerning employees who are con-
victed of drug violations in the
workplace?

There are two actions you must take
if an employee is convicted of a drug
violation in the workplace:

(a) First, you must notify Federal
agencies if an employee who is engaged
in the performance of an award informs

you about a conviction, as required by
§210.205(c)(2), or you otherwise learn of
the conviction. Your notification to
the Federal agencies must

(1) Be in writing;

(2) Include the employee’s position
title;
(3) Include the identification num-

ber(s) of each affected award;
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(4) Be sent within ten calendar days
after you learn of the conviction; and

(5) Be sent to every Federal agency
on whose award the convicted em-
ployee was working. It must be sent to
every awarding official or his or her of-
ficial designee, unless the Federal
agency has specified a central point for
the receipt of the notices.

(b) Second, within 30 calendar days of
learning about an employee’s convic-
tion, you must either

(1) Take appropriate personnel action
against the employee, up to and includ-
ing termination, consistent with the
requirements of the Rehabilitation Act
of 1973 (29 U.S.C. 794), as amended; or

(2) Require the employee to partici-
pate satisfactorily in a drug abuse as-
sistance or rehabilitation program ap-
proved for these purposes by a Federal,
State or local health, law enforcement,
or other appropriate agency.

§210.230 How and when must I iden-
tify workplaces?

(@) You must identify all known
workplaces under each USAID award.
A failure to do so is a violation of your
drug-free workplace requirements. You
may identify the workplaces

(1) To the USAID official that is
making the award, either at the time
of application or upon award; or

(2) In documents that you keep on
file in your offices during the perform-
ance of the award, in which case you
must make the information available
for inspection upon request by USAID
officials or their designated representa-
tives.

(b) Your workplace identification for
an award must include the actual ad-
dress of buildings (or parts of build-
ings) or other sites where work under
the award takes place. Categorical de-
scriptions may be used (e.g., all vehi-
cles of a mass transit authority or
State highway department while in op-
eration, State employees in each local
unemployment office, performers in
concert halls or radio studios).

(c) If you identified workplaces to
the USAID awarding official at the
time of application or award, as de-
scribed in paragraph (a)(1) of this sec-
tion, and any workplace that you iden-
tified changes during the performance

§210.500

of the award, you must inform the
USAID awarding official.

Subpart C—Requirements for
Recipients Who Are Individuals

§210.300 What must I do to comply
with this part if I am an individual
recipient?

As a condition of receiving a USAID
award, if you are an individual recipi-
ent, you must agree that—

(a) You will not engage in the unlaw-
ful manufacture, distribution, dis-
pensing, possession, or use of a con-
trolled substance in conducting any ac-
tivity related to the award; and

(b) If you are convicted of a criminal
drug offense resulting from a violation
occurring during the conduct of any
award activity, you will report the con-
viction:

(1) In writing.

(2) Within 10 calendar days of the
conviction.

(3) To the USAID awarding official or
other designee for each award that you
currently have, unless §210.301 or the
award document designates a central
point for the receipt of the notices.
When notice is made to a central point,
it must include the identification num-
ber(s) of each affected award.

§210.301 [Reserved]

Subpart D—Responsibilities of
USAID Awarding Officials

§210.400 What are my responsibilities
as a USAID awarding official?

As a USAID awarding official, you
must obtain each recipient’s agree-
ment, as a condition of the award, to
comply with the requirements in—

(a) Subpart B of this part, if the re-
cipient is not an individual; or

(b) Subpart C of this part, if the re-
cipient is an individual.

Subpart E—Violations of This Part
and Consequences

§210.500 How are violations of this
part determined for recipients
other than individuals?

A recipient other than an individual
is in violation of the requirements of
this part if the Director of the Office of
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Procurement determines,
that—

(a) The recipient has violated the re-
quirements of subpart B of this part; or

(b) The number of convictions of the
recipient’s employees for violating
criminal drug statutes in the work-
place is large enough to indicate that
the recipient has failed to make a good
faith effort to provide a drug-free
workplace.

in writing,

§210.505 How are violations of this
part determined for recipients who
are individuals?

An individual recipient is in viola-
tion of the requirements of this part if
the Director of the Office of Procure-
ment determines, in writing, that—

(a) The recipient has violated the re-
quirements of subpart C of this part; or

(b) The recipient is convicted of a
criminal drug offense resulting from a
violation occurring during the conduct
of any award activity.

§210.510 What actions will the Federal
Government take against a recipi-
ent determined to have violated
this part?

If a recipient is determined to have
violated this part, as described in
§210.500 or §210.505, the U.S. Agency for
International Development may take
one or more of the following actions—

(a) Suspension of payments under the
award;

(b) Suspension or termination of the
award; and

(c) Suspension or debarment of the
recipient under 22 CFR Part 208, for a
period not to exceed five years.

§210.515 Are there any provisions for
exceptions to those actions?

The USAID Administrator or des-
ignee may waive with respect to a par-
ticular award, in writing, a suspension
of payments under an award, suspen-
sion or termination of an award, or
suspension or debarment of a recipient
if the USAID Administrator or des-
ignee determines that such a waiver
would be in the public interest. This
exception authority cannot be dele-
gated to any other official.

22 CFR Ch. Il (4-1-04 Edition)

Subpart F—Definitions

§210.605 Award.

Award means an award of financial
assistance by the U.S. Agency for
International Development or other
Federal agency directly to a recipient.

(a) The term award includes:

(1) A Federal grant or cooperative
agreement, in the form of money or
property in lieu of money.

(2) A block grant or a grant in an en-
titlement program, whether or not the
grant is exempted from coverage under
the Governmentwide rule [Agency-spe-
cific CFR citation] that implements
OMB Circular A-102 (for availability,
see 5 CFR 1310.3) and specifies uniform
administrative requirements.

(b) The term award does not include:

(1) Technical assistance that provides
services instead of money.

(2) Loans.

(3) Loan guarantees.

(4) Interest subsidies.

(5) Insurance.

(6) Direct appropriations.

(7) Veterans’ benefits to individuals
(i.e., any benefit to veterans, their fam-
ilies, or survivors by virtue of the serv-
ice of a veteran in the Armed Forces of
the United States).

(c) Notwithstanding paragraph (a)(2)
of this section, this paragraph is not
applicable to AID.

[68 FR 66577, 66586, Nov. 26, 2003]

§210.610 Controlled substance.

Controlled substance means a con-
trolled substance in schedules |
through V of the Controlled Substances
Act (21 U.S.C. 812), and as further de-
fined by regulation at 21 CFR 1308.11
through 1308.15.

§210.615

Conviction means a finding of guilt
(including a plea of nolo contendere) or
imposition of sentence, or both, by any
judicial body charged with the respon-
sibility to determine violations of the
Federal or State criminal drug stat-
utes.

Conviction.

§210.620 Cooperative agreement.
Cooperative agreement means an award

of financial assistance that, consistent
with 31 U.S.C. 6305, is used to enter into
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the same kind of relationship as a
grant (see definition of grant in
§210.650), except that substantial in-
volvement is expected between the
Federal agency and the recipient when
carrying out the activity contemplated
by the award. The term does not in-
clude cooperative research and devel-
opment agreements as defined in 15
U.S.C. 3710a.

§210.625 Criminal drug statute.

Criminal drug statute means a Federal
or non-Federal criminal statute involv-
ing the manufacture, distribution, dis-
pensing, use, or possession of any con-
trolled substance.

§210.630 Debarment.

Debarment means an action taken by
a Federal agency to prohibit a recipi-
ent from participating in Federal Gov-
ernment procurement contracts and
covered nonprocurement transactions.
A recipient so prohibited is debarred,
in accordance with the Federal Acqui-
sition Regulation for procurement con-
tracts (48 CFR part 9, subpart 9.4) and
the common rule, Government-wide
Debarment and Suspension (Non-
procurement), that implements Execu-
tive Order 12549 and Executive Order
12689.

§210.635 Drug-free workplace.

Drug-free workplace means a site for
the performance of work done in con-
nection with a specific award at which
employees of the recipient are prohib-
ited from engaging in the unlawful
manufacture, distribution, dispensing,
possession, or use of a controlled sub-
stance.

§210.640 Employee.

(a) Employee means the employee of a
recipient directly engaged in the per-
formance of work under the award, in-
cluding—

(1) All direct charge employees;

(2) All indirect charge employees, un-
less their impact or involvement in the
performance of work under the award
is insignificant to the performance of
the award; and

(3) Temporary personnel and consult-
ants who are directly engaged in the
performance of work under the award
and who are on the recipient’s payroll.

§210.670

(b) This definition does not include
workers not on the payroll of the re-
cipient (e.g., volunteers, even if used to
meet a matching requirement; consult-
ants or independent contractors not on
the payroll; or employees of subrecipi-

ents or subcontractors in covered
workplaces).
§210.645 Federal agency or agency.

Federal agency or agency means any
United States executive department,
military department, government cor-
poration, government controlled cor-
poration, any other establishment in
the executive branch (including the Ex-
ecutive Office of the President), or any
independent regulatory agency.

§210.650 Grant.

Grant means an award of financial as-
sistance that, consistent with 31 U.S.C.
6304, is used to enter into a relation-
ship—

(a) The principal purpose of which is
to transfer a thing of value to the re-
cipient to carry out a public purpose of
support or stimulation authorized by a
law of the United States, rather than
to acquire property or services for the
Federal Government’s direct benefit or
use; and

(b) In which substantial involvement
is not expected between the Federal
agency and the recipient when carrying
out the activity contemplated by the
award.

§210.655 Individual.
Individual means a natural person.

§210.660 Recipient.

Recipient means any individual, cor-
poration, partnership, association, unit
of government (except a Federal agen-
cy) or legal entity, however organized,
that receives an award directly from a
Federal agency.

§210.665 State.

State means any of the States of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
or any territory or possession of the
United States.

§210.670 Suspension.

Suspension means an action taken by
a Federal agency that immediately
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prohibits a recipient from partici-
pating in Federal Government procure-
ment contracts and covered non-
procurement transactions for a tem-
porary period, pending completion of
an investigation and any judicial or ad-
ministrative proceedings that may
ensue. A recipient so prohibited is sus-
pended, in accordance with the Federal
Acquisition Regulation for procure-
ment contracts (48 CFR part 9, subpart
9.4) and the common rule, Government-
wide Debarment and Suspension (Non-
procurement), that implements Execu-
tive Order 12549 and Executive Order
12689. Suspension of a recipient is a dis-
tinct and separate action from suspen-
sion of an award or suspension of pay-
ments under an award.

PART 211—TRANSFER OF FOOD
COMMODITIES FOR FOOD USE IN
DISASTER RELIEF, ECONOMIC DE-
VELOPMENT AND OTHER ASSIST-
ANCE

Sec.

211.1 General purpose and scope; legislation.

211.2 Definitions.

211.3 Cooperating sponsor agreements; pro-
gram procedure.

211.4 Availability and shipment of commod-
ities.

211.5 Obligations of cooperating sponsor.

211.6 Processing, repackaging, and labeling
commodities.

211.7 Arrangements for entry and handling
in foreign country.

211.8 Disposition of commodities unfit for
authorized use.

211.9 Liability for loss, damage or improper
distribution of commodities.

211.10 Records and reporting requirements.

211.11 Suspension, termination, and expira-
tion of program.

211.12 Waiver and amendment authority.

APPENDIX | TO PART 211—OPERATIONAL PLAN

AUTHORITY: Section 207(c) of the Agricul-
tural Trade Development and Assistance Act
of 1954, as amended; see Public Law 101-624
104 Stat. 3632, 3641 7 U.S.C. 1726a(c).

SOURCE: 57 FR 19766, May 7, 1992, unless
otherwise noted.

§211.1 General purpose and scope; leg-
islation.

(a) Legislation. The Agricultural
Trade Development and Assistance Act
of 1954, as amended (Pub. L. 480), was
further revised by the Agricultural De-

22 CFR Ch. Il (4-1-04 Edition)

velopment and Trade Act of 1990, Pub-
lic Law 101-624, 104 Stat. 3632-65 (1990).
The legislation implemented by the
regulation in this part (as of the date
of issuance of this part) includes sec-
tions of Public Law 480, as follows: Sec-
tions 1, 2, 3, 201, 202, 203, 207, 401, 402,
403, 404, 406, 407, 408, 409, 413 and 414.
Pursuant to title Il of Public Law 480,
A.1.D. may transfer agricultural com-
modities to address famine or other ur-
gent or extraordinary relief require-
ments; combat malnutrition, espe-
cially in children and mothers; carry
out activities that attempt to alleviate
the causes of hunger, mortality and
morbidity; promote economic and com-
munity development; promote sound
environmental practices; and carry out
feeding programs. Agricultural com-
modities may be provided to meet
emergency food needs through foreign
governments and private or public or-
ganizations, including intergovern-
mental organizations. Section 202(a) of
Public Law 480 authorizes A.1.D., not-
withstanding any other provision of
law, to provide agricultural commod-
ities for emergency food needs in such
manner and on such terms and condi-
tions as A.1.D. determines appropriate
to respond to the emergency. Agricul-
tural commodities also may be pro-
vided for non-emergency assistance
through private voluntary organiza-
tions or cooperatives which are, to the
extent practicable, registered with
A.1.D., and through intergovernmental
organizations.

(b) Terms and conditions. This part
211, also known as A.l1.D. Regulation 11,
provides the standard terms and condi-
tions applicable to title Il programs,
except those conducted by agencies of
the United Nations and the World Food
Program. The Operational Plan sub-
mitted by a cooperating sponsor may
propose, and justify, the waiver of any
section of this Regulation that is not
required by statute. If A.l1.D. approves
a waiver, the specific section or sub-
section waived will be identified in the
Transfer Authorization signed by the
cooperating sponsor and A.l1.D. or in an
attachment, prepared by A.l1.D., that is
appended to the Operational Plan.
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§211.2 Definitions.

(@) A.l.D. means the Agency for
International Development or any suc-
cessor agency, including, when applica-
ble, each USAID. USAID means an of-
fice of A.1.D. located in a foreign coun-
try. AID/W means the office of A.l1.D.
located in Washington, DC.

(b) Annual Estimate of Requirements or
AER (Form A.1.D. 1550-3, Exhibit E,
A.1.D. Handbook 9) is a statistical up-
date of the Operational Plan which is
signed by the cooperating sponsor re-
questing commodities under title Il es-
timating the quantities required. When
signed by AID/W, the AER together
with the Food for Peace Program
Agreement between A.1.D. and the co-
operating sponsor, the approved Oper-
ational Plan, and this Regulation 11
form a donation agreement between
A.l1.D. and the cooperating sponsor
with respect to the commodities in-
cluded in the AER.

(c) CCC means the Commodity Credit
Corporation, a corporate agency and
instrumentality of the United States
within the U.S. Department of Agri-
culture.

(d) (1) Cooperating sponsor means an
entity, within or without the United
States, governmental or not, such as
the foreign government, the American
Red Cross, the intergovernmental orga-
nization, or the private voluntary orga-
nization or cooperative, which enters
into an agreement with the U.S. Gov-
ernment for the use of agricultural
commodities or funds.

(2) Governmental cooperating sponsor
means a foreign government which has
signed a Transfer Authorization under
which agricultural commodities are do-
nated for emergency purposes only.
Governmental cooperating sponsors are
treated here as a group separate from
other cooperating sponsors since they
are eligible only for emergency pro-
grams and their circumstances are dif-
ferent in such matters as rules gov-
erning shipping and in certain other as-
pects of agreements.

(3) Nongovernmental cooperating spon-
sor means a cooperating sponsor which
is a private voluntary organization, a
cooperative, the American Red Cross,
or other private or public agency. An
intergovernmental organization also is
treated as a nongovernmental cooper-

§211.2

ating sponsor in this Regulation 11 un-
less the text or context indicates oth-
erwise.

(e) Cooperative means a private sector
organization whose members own and
control the organization and share in
its services and its profits and that
provides business services and outreach
in cooperative development for its
membership.

(f) Diplomatic Posts means the offices
of the Department of State located in
foreign countries and may include Em-

bassies, Legations, and Consular of-
fices. Since A.l.D. is responsible for
title Il programs, references in this

Regulation to Diplomatic Posts apply
only with respect to those countries
where there is no USAID.

(g) Disaster relief organizations means
organizations which are authorized by
AID/W, USAID or a Diplomatic Post to
assist disaster victims.

(h) Disaster victims means persons
who, because of flood, drought, fire,
earthquake, other natural or man-
made disasters, or extraordinary relief
requirements, are in need of food, feed,
or other assistance.

(i) Duty free means exempt from all
customs duties, toll charges, taxes or
governmental impositions levied on
the act of importation.

(J)(1) Food for Peace Program Agree-
ment establishes a nongovernmental or-
ganization as a cooperating sponsor for
which A.l1.D. agrees to authorize future
transfers of commodities in accordance
with title Il of Public Law 480 and Reg-
ulation 11 and the cooperating sponsor
agrees to accept transfer of commod-
ities in accordance with approved pro-
grams under title Il and A.1.D. Regula-
tion 11 and related procedures.

(2) Host Country Food for Peace Pro-
gram Agreement means an agreement
between the cooperating sponsor and
the foreign government of each cooper-
ating country which authorizes the co-
operating sponsor to conduct activities
there in a manner consistent with the
terms and conditions set forth within
this Regulation 11.

(3) Recipient Agency Agreement means
a written agreement between the co-
operating sponsor and a recipient agen-
cy prior to the transfer to the recipient
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agency of commodities, monetized pro-
ceeds, or other program income for dis-
tribution or implementation of an ap-
proved program.

(k) Free alongside ship (f.a.s.) includes
all costs of transportation and delivery
of the goods to the dock. “Free on
board” (f.o.b.) includes costs for deliv-
ering the goods and loading them
aboard the carrier at a specific loca-
tion.

() Institutions means nonpenal, pub-
lic or nonprofit private establishments
that operate for charitable or welfare
purposes where needy persons reside
and receive meals including, but not
limited to, homes for the aged, men-
tally and physically handicapped, ref-
ugee camps, and leprosy asylums.

(m) Intergovernmental organizations
means agencies sponsored and sup-
ported by two or more nations, one of
which is the United States.

(n) Marine salvage means the com-
pensation made to those by whose as-
sistance a vessel or its cargo has been
saved from impending peril or recov-
ered from actual loss.

(0) Monetized proceeds means funds
generated from the sale of title Il com-
modities in approved monetization pro-
grams. Monetized proceeds should be
deposited in a special interest-bearing
account for control and monitoring.

(p) Nonprofit means that the residue
of income over operating expenses ac-
cruing in any activity, project, or pro-
gram is used solely for the operation of
such activity, project, or program.

(q) Operational Plan is a plan sub-
mitted by the cooperating sponsor or
potential cooperating sponsor describ-
ing the proposed use of commodity and/
or monetized proceeds and/or program
income. All references in this Regula-
tion to the Operational Plan shall in-
clude the AER that relates to such
Operational Plan.

(r) Private voluntary organization
means a not-for-profit, nongovern-
mental organization (in the case of a
United States organization, an organi-
zation that is exempt from Federal In-
come Taxes under section 501(c)(3) of
the Internal Revenue Code of 1986) that
receives funds from private sources,
voluntary contributions of money,
staff time, or in-kind support from the
public, and that is engaged or is plan-

22 CFR Ch. Il (4-1-04 Edition)

ning to engage in voluntary, charitable
or development assistance activities
(other than religious activities).

(s) Program income means gross in-
come earned by the cooperating spon-
sor or recipient agencies from activi-
ties supported under the approved pro-
gram during the program period, in-
cluding, but not limited to, interest
earned on deposits of monetized pro-
ceeds, revenue from income generating
activities, funds accruing from the sale
of containers and nominal voluntary
contributions by recipients made on
the basis of ability to pay.

(t) Recipient agencies means schools,
institutions, welfare agencies, disaster
relief organizations, and public or pri-
vate agencies whose food distribution
functions or project activities are spon-
sored by the cooperating sponsor and
which receive for distribution to eligi-
ble recipients commodities or mone-
tized proceeds or program income for
approved project activities. A cooper-
ating sponsor may be a recipient agen-
cy.

(u) Recipients means persons who re-
ceive food assistance or the benefit of
monetized proceeds or program income
because of their economic or nutri-
tional condition or who are otherwise
eligible to receive commodities for
their own use or other assistance in ac-
cordance with the terms and conditions
of the approved Operational Plan or
Transfer Authorization.

(v) Registered private voluntary organi-
zation or cooperative means a nonprofit
private voluntary organization or coop-
erative registered with, and approved
by, A.1.D. The term includes foreign as
well as U.S. registered nonprofit vol-
untary organizations and cooperatives.
For discussion of registration, see 22
C.F.R. part 203, A.l.D. Regulation 3,
Registration of Agencies for Voluntary
Foreign Aid. In reviewing and approv-
ing proposals, A.1.D., at its discretion,
may give preference to registered pri-
vate voluntary organizations and co-
operatives over those that are not and
to U.S. private voluntary organizations
and cooperatives over those that are
foreign.

(w) Transfer Authorization or TA
means the document signed by the co-
operating sponsor and A.1.D. which de-
scribes commodities and the program
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in which they will be used. The TA in-
corporates A.1.D. Regulation 11 and au-
thorizes CCC to ship the commodities.

(X) USDA means the U.S. Department
of Agriculture.

(y) Welfare agencies means public or
private voluntary organizations that
provide care, including food assistance,
to needy persons who are not residents
of institutions.

§211.3 Cooperating sponsor
ments; program procedure.

(a) Food for Peace Program Agreement.
A nongovernmental organization is eli-
gible to be a cooperating sponsor for
regular programs under paragraph
(d)(2)(i) of this section only after it has
entered into a Food For Peace Program
Agreement with A.l.D. that incor-
porates the terms and conditions set
forth in Regulation 11.

(b) Host Country Food for Peace Pro-
gram Agreement. Nongovernmental and
intergovernmental cooperating spon-
sors shall, in addition to the Food for
Peace Program Agreement, enter into
a separate written Host Country Food
for Peace Agreement with the foreign
government of each country for which
title 11 commodities are transferred to
the cooperating sponsor. This agree-
ment shall establish the terms and con-
ditions needed by a nongovernmental
cooperating sponsor to conduct a title
Il program in the country in accord-
ance with the applicable requirements
of this part. The cooperating sponsor
shall provide USAID or the Diplomatic
Post a copy of each executed Host
Country Food for Peace Agreement.

Where such written agreement is not
appropriate or feasible, USAID or the
Diplomatic Post shall assure AID/W, in
writing, that the program can be effec-
tively implemented in compliance with
this Regulation without such an agree-
ment.

(c) Recipient Agency Agreement. Prior
to the transfer of commodities, mone-
tized proceeds, or program income to a
recipient agency for distribution or im-
plementation of an approved program,
the cooperating sponsor shall execute
with such agency a written agreement
which shall:

(1) Describe the approved uses of
commodities, monetized proceeds and
program income in a manner con-

agree-

§211.3

sistent with the approved Operational
Plan or TA;

(2) Require the recipient agency to
pay the cooperating sponsor the value
of any commodities, monetized pro-
ceeds or program income that are used
for purposes not permitted under the
Recipient Agency Agreement or that
are lost, damaged or misused as a re-
sult of the recipient agency’s failure to
exercise reasonable care with respect
to such commodities, monetized pro-
ceeds or program income; and

(3) Incorporate by reference or other-
wise the terms and conditions set forth
in this Regulation 11.

The Operational Plan may indicate
those transfers of commodities, mone-
tized proceeds or program income for
which the cooperating sponsor and
A.1.D. agree that a Recipient Agency
Agreement would not be appropriate or
feasible. In any case, the cooperating
sponsor shall remain responsible for
such commodities, monetized proceeds
and program income in accordance
with the terms of this Regulation 11
and the Operational Plan or TA. The
cooperating sponsor shall provide
USAID or the Diplomatic Post a copy
of each executed Recipient Agency
Agreement.

(d) Program procedure—(1) Requests for
programs. A program may be requested
by any cooperating sponsor, including
private voluntary organizations, co-
operatives, foreign governments (for
emergencies only), and international
organizations.

(2) Approval of programs. There are
two basic patterns of decision typically
employed in approving a request for
title Il assistance:

(i) Regular programs. The cooperating
sponsor submits to A.l.D. an Oper-
ational Plan or multi-year Operational
Plan (see appendix 1), describing the
program proposed. Also, an AER will
be submitted to A.1.D. along with the
Operational Plan, estimating the quan-
tities of commodities required for each
program proposed. AID/W’s approval of
and signature on the AER completes
this decision process.

(ii) Individual programs. The other
basic pattern of decision making re-
sults in a Transfer Authorization. The
TA is used for all emergency govern-
ment-to-government programs, and for
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nongovernmental cooperating sponsor
programs which do not fit within the
Program Agreement/AER framework.
The TA will include by reference Regu-
lation 11.

(3) Subject to availability. A.1.D.’s
agreement to transfer commodities is
subject to the availability of appro-
priations and agricultural commodities
during each United States Government
fiscal year to which it applies.

(4) Timing of decision. Under Public
Law 480, section 207(a), within 45 days
of its submission to AID/W, a decision
must be made on a proposal submitted
by a private voluntary organization or
cooperative, concurred in by USAID or
the Diplomatic Post. The decision shall
detail the reasons for approval or de-
nial, and if denied, conditions to be
met for approval. In addition, a USAID
or Diplomatic Post must decide wheth-
er or not to concur in the proposal
within 45 days of receiving it or provide
a written explanation to the private
voluntary organization or cooperative
and AID/W of the reasons USAID or the
Diplomatic Post needs more time to
consider the proposal.

§211.4 Availability and shipment of
commodities.

(a) Shipment, distribution and use of
commodities. Commodities shall be
available for shipment, distribution
and use in accordance with the provi-
sions of the approved Operational Plan
and AER, or TA and this Regulation 11.

(b) Transfer of title and delivery. (1)
Unless the approved Operational Plan
or TA provides otherwise, title to the
commodity shall pass—

(i) For nongovernmental cooperating
sponsors, at the point in the United
States at which the ocean carrier or its
agents take possession of the cargo
(generally f.a.s. or f.o.b. vessel U.S.
port); or

(i) For governmental cooperating
sponsors, at the destination port of
entry, upon completion of discharge by
the ocean carrier (non-landlocked
countries), or at the destination point
of entry, upon completion of delivery
by the inland carrier (landlocked coun-
tries).

Except as A.l.D. may otherwise agree
in writing, the cooperating sponsor
shall retain title to commodities, mon-
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etized proceeds, and program income
transferred to a recipient agency for
distribution or use in accordance with
the Operational Plan or TA.

(2) Nongovernmental cooperating
sponsors shall make the necessary ar-
rangements to accept commodities at
the points of availability designated by
CCC.

(c) Processing, handling, transportation
and other costs. (1) Except as othervise
provided in the Operational Plan or
TA, the United States will pay in ac-
cordance with this paragraph (c) proc-
essing, handling, transportation, and
other incidental costs incurred in mak-
ing commodities available to cooper-
ating sponsors at U.S. ports or U.S. in-
land destinations, up to the point at
which the ocean carrier takes posses-
sion of the cargo.

(2) The United States will finance the
transfer of commodities at the lowest
combination inland and ocean trans-
portation costs as determined by the
United States and in sizes and types of
packages announced as applicable. If a
nongovernmental cooperating sponsor
requests changes to these standards
which are made by the United States
as an accommodation to the cooper-
ating sponsor and these changes result
in costs over those the United States
otherwise would have incurred, the co-
operating sponsor shall reimburse the
United States for these increased costs
promptly upon request.

(3) All costs and expenses incurred
subsequent to the transfer of title to
cooperating sponsors shall be borne by
them except as otherwise provided
herein. Upon the determination that it
is in the interests of the program to do
so, the United States may pay or reim-
burse the following additional costs:

(i) Ocean transportation costs from
U.S. ports to the designated ports of
entry abroad; or

(ii) Ocean transportation costs from
U.S. ports to designated points of entry
abroad in the case—

(A) Of landlocked countries,

(B) Where ports cannot be used effec-
tively because of natural or other dis-
turbances,

(C) Where carriers to a specific coun-
try are unavailable, or
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(D) Where a substantial savings in
cost or time can be effected by the uti-
lization of points of entry other than
ports; or

(iii) In the case of commodities for
urgent and extraordinary relief re-
quirements, including prepositioned
commodities, transportation costs
from designated points of entry or
ports of entry abroad to storage and
distribution centers and associated
storage and distribution costs.

(d) Payment or reimbursement of ocean
freight costs. When A.l1.D. contracts for
ocean carriage, carriers shall be paid
by A.1.D., as provided in their con-
tracts of affreightment, upon presen-
tation of Standard Form 1034 and three
copies of 1034A (Public Voucher for pur-
chases and services other than per-
sonal), together with three copies of
the related on-board ocean bill of lad-
ing, one copy of which must contain
the following certification signed by an
authorized representative of the steam-
ship company:

I certify that this document is a true and
correct copy of the original on-board ocean
bill of lading under which the goods herein
described were located on the above-named
vessel and that the original and all other
copies thereof have been clearly marked as
not to be certified for billing.

(Name of steamship co.)
By
(Authorized representative)

Such documents shall be submitted to:
Transportation Division, Office of Pro-
curement, (FA/OP/TRANS), Agency for
International Development, Wash-
ington, DC 20523. Except for duty, taxes
and other costs excluded by §211.7 (a)
and (b) of this Regulation 11, non-
governmental cooperating sponsors
booking their own vessels will be reim-
bursed as provided in A.l1.D. Regulation
2 (part 202 of this chapter) for ocean
freight authorized by the United States
upon presentation to AID/W of proof of
payment to the ocean carrier. However,
freight prepaid bills of lading which in-
dicate firm incurrence of freight costs
will be accepted by A.1.D. as evidence
of payment to the ocean carrier pro-
vided that the nongovernmental co-
operating sponsor agrees to ensure that
such carrier is actually paid no later
than 7 calendar days following receipt
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of U.S. Government funds by the spon-
sor or its agent. A.l1.D. will reimburse
nongovernmental cooperating sponsors
only up to a maximum of 2% percent
commission paid to their freight for-
warders as a result of booking Public
Law 480, title Il cargo. Similarly, when
A.1.D. books cargo, a maximum of 2%
percent commission may be paid by the
contracted carrier. Proof of payment of
commissions must be submitted with
requests for reimbursement.

(e) Shipping instructions—(1) Shipments
booked by A.1.D. Requests for shipment
of commodities shall originate with
the cooperating sponsor and shall be
submitted to USAID or the Diplomatic
Post for clearance and transmittal to
AID/W. AID/W shall, through cables or
letters to USAID or the Diplomatic
Post, provide cooperating sponsors
(and, where applicable, private vol-
untary organization or cooperative
headquarters) with names of vessels,
expected times of arrival (ETAs), and
other pertinent information on ship-
ments booked by A.l1.D. As soon as pos-
sible but not later than 7 days from the
time of exportation of commodities,
A.1.D.’s freight forwarding contractor
shall send applicable ocean bills of lad-
ing by airmail, or by the fastest means
available, to USDA (Chief, Processed
Commodities Division, Kansas City
ASCS Commodity Office (KCCO), P.O.
Box 419205, Kansas City, Missouri 64141-
6205), to USAID or the Diplomatic Post
(and where applicable to the USAID
Controller and nongovernmental co-
operating sponsor headquarters and
field representative), to AID/W, FA/OP/
TRANS (see §211.4(d)), and to the con-
signee in sufficient time to advise of
the arrival of the shipment.

(2) Shipments booked by nongovern-
mental cooperating sponsor. Requests for
shipment of commodities shall origi-
nate with the cooperating sponsor and
shall be cleared by USAID or the Diplo-
matic Post before transmittal to the
cooperating sponsor’s headquarters for
concurrence and issuance. USAID or
the Diplomatic Post shall promptly
clear such requests for shipment of
commodities or, if there is reason for
delay or disapproval, advise the cooper-
ating sponsor and AID/W within seven
(7) days of receipt of requests for ship-
ment. After the cooperating sponsor
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headquarters concurs in the request
and issues the order, the original will
be sent promptly to AID/W which will
forward it to CCC for procurement ac-
tion with a copy to USAID or the Dip-
lomatic Post. Headquarters of cooper-
ating sponsors which book their own
shipments shall provide their rep-
resentatives and USAID or the Diplo-
matic Post with the names of vessels,
ETAs and other pertinent information
on shipments booked. At the time of
exportation of commodities, the book-
ing agent representing the cooperating
sponsor shall send applicable ocean
bills of lading by airmail or by the fast-
est means available to USDA (Chief,
Processed Commodities Division, Kan-
sas City ASCS Commodity Office
(KCCO), P.O. Box 419205, Kansas City,
Missouri 64141-6205), to USAID or the
Diplomatic Post (and where applicable
to the USAID Controller and the non-
governmental cooperating sponsor rep-
resentative), to AID/W, FA/OP/TRANS
(see §211.4(d)), and to the consignee in
the country of destination in sufficient
time to advise of the arrival of the
shipment. Nongovernmental cooper-
ating sponsors also will forward cable
advice of actual exportation to their
program directors in countries within
the Caribbean area in view of the short
transit time from U.S. port to destina-
tion.

(3) Cooperating sponsors awarding
USAID-financed ocean transportation
bookings of food aid under the Public
Law 480, title Il program shall follow
consistent, transparent, fair and effec-
tive procedures. In order to promote
these objectives, USAID may formu-
late, and from time-to-time amend,
uniform standard booking guidelines
relating to such bookings. Guidelines
will be finalized only after consulta-
tion with affected cooperating spon-
sors, freight forwarders and carriers as
required by the Agricultural Develop-
ment and Trade Act of 1990 or other ap-
plicable legislation. Copies of the
guidelines and any proposed amend-
ments may be obtained from the Trans-
portation Division, Office of Procure-
ment, Agency for International Devel-
opment, Washington, DC 20523.

(f) Tolerances. Delivery by the United
States to the cooperating sponsor at
point of transfer of title within a toler-
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ance of 5 percent (2 percent in the case
of quantities over 10,000 metric tons)
plus or minus, of the quantity ordered
for shipment shall be regarded as com-
pletion of delivery. There shall be no
tolerance with respect to the ocean
carrier’s responsibility to deliver the
entire cargo shipped and the United
States assumes no obligation for fail-
ure by an ocean carrier to complete de-
livery to port of discharge.

(g9) Conflict of interest. (1) Pursuant to
section 407(c)(4) of Public Law 480, a
person may not be an agent, broker,
consultant, or other representative of
the U.S. Government, an importer, or
an importing country in connection
with agricultural commodities pro-
vided under Public Law 480 during a
fiscal year in which such person acts as
an agent, broker, consultant or other
representative of a person engaged in
providing ocean transportation or
ocean transportation-related services
for such commodities.

(i) For purposes of section 407(c)(4),
the term “transportation-related serv-
ices” means lightening, stevedoring,
bagging or inland transportation to the
destination point.

(ii) The prohibition does not preclude
payment by ocean carriers of com-
pensation or brokerage fees on a ship-
ment-by-shipment basis as provided in
governing tariffs or charter parties to
persons performing freight forwarding
or charter broking services under con-
tract to the U.S. Government.

(2) Pursuant to section 407(d)(3) of
Public Law 480, freight agents em-
ployed by A.1.D. under title I, Il or 11l
of Public Law 480 shall not represent
any other foreign government during
the period of their contract with the
United States Government. This re-
striction applies both to charter bro-
kers and freight forwarders whether
they are prime contractors or sub-
contractors of A.l1.D.

(3) This paragraph (g) does not apply
to shipments booked by nongovern-
mental cooperating sponsors or their
agents.

[57 FR 19766, May 7, 1992, as amended at 60
FR 36991, July 19, 1995]
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§211.5 Obligations of
sponsor.

cooperating

(a) Operational Plans. Each cooper-
ating sponsor shall submit a descrip-
tion of the programs it is sponsoring or
proposes to sponsor to USAID or the
Diplomatic Post for its approval. AID/
W will prescribe the format and timing
for submittals and provide final ap-
proval of the Operational Plan. This
Operational Plan will include program
purposes and goals; criteria for meas-
uring program effectiveness; a descrip-
tion of the activities for which com-
modities, monetized proceeds, or pro-
gram income will be provided or used;
and other specific provisions in addi-
tion to those set forth in this Regula-
tion. Further, this description will in-
clude information from which it may
be determined that the distribution of
commodities in the recipient country
will not result in a substantial dis-
incentive to domestic production and
that adequate storage facilities will be
available in the recipient country at
the time of arrival of the commodity to
prevent spoilage or waste of the com-
modity. For preparation of the Oper-
ational Plan, see appendix | to this reg-
ulation. If a cooperating sponsor sub-
mits a multi-year Operational Plan
that is approved by A.l1.D., the Oper-
ational Plan provided with an AER
each subsequent year should cover only
those components or features which re-
quire updating or the cooperating spon-
sor proposes to change. A.1.D. will
issue guidance each year regarding
Operational Plans that must be sub-
mitted by cooperating sponsors. Within
the limits of the total amount of com-
modities, monetized proceeds and pro-
gram income approved by A.1.D. in the
Operational Plan, the cooperating
sponsor may increase or decrease by
not to exceed 10 percent the amount of
commodities, monetized proceeds or
program income allocated to approved
program categories or components of
the Operational Plan. Such adjust-
ments must be identified specifically in
the annual report submitted by a co-
operating sponsor under §211.10(b) of
the Regulation. A cooperating sponsor
may not otherwise deviate from the
Operational Plan without the prior
written approval of A.l1.D.
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(b) Program supervision. Cooperating
sponsors shall provide adequate super-
visory personnel for the efficient oper-
ation of the program, including per-
sonnel to:

(1) Plan, organize, implement, con-
trol, and evaluate programs involving
distribution of commodities or use of
monetized proceeds and program in-
come,

(2) Make warehouse inspections,
physical inventories, and end-use
checks of food or funds, and

(3) Review of books and records main-
tained by recipient agencies that re-
ceive monetized proceeds and/or pro-
gram income.

Cooperating sponsors shall be rep-
resented by a person resident in the
country of distribution or other nearby
country approved by AID/W, who is ap-
pointed by and responsible to the co-
operating sponsor for distribution of
commodities or use of monetized pro-
ceeds or program income in accordance
with the provisions of this regulation.

(c) Audits—(1) By nongovernmental co-
operating sponsors. A nongovernmental
cooperating sponsor shall arrange for
periodic audits to be conducted in ac-
cordance with OMB Circular A-133, in-
cluding the OMB Compliance Supple-
ment and the Statement of Position
Regarding Circular A-133 developed by
the American Institute of Certified
Public Accountants. Nongovernmental
recipient agencies shall be treated as
subrecipients under OMB Circular A-
133, and governmental recipient agen-
cies shall furnish the cooperating spon-
sor audits in accordance with the
standard in paragraph (c)(2) of this sec-
tion. The cooperating sponsor may sat-
isfy these audit responsibilities with
respect to recipient agencies by relying
on independent audits performed of re-
cipient agencies or on appropriate pro-
cedures performed by the cooperating
sponsor’s internal audit or program
staff, by expanding the scope of the
independent financial and compliance
audit of the cooperating sponsor to en-
compass testing of recipient agency
charges, or by a combination of these
procedures. The Generally Accepted
Commodity Accounting Principles
issued by Food Aid Management, an as-
sociation of cooperating sponsors, may
be used for commodity accounting.
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(2) By governmental cooperating spon-
sors. A governmental cooperating spon-
sor shall ensure that an audit satisfac-
tory to A.l.D. is conducted annually
with respect to donated commodities
and monetized proceeds, if commodity
sales are authorized under the agree-
ment with A.1.D., including commod-
ities and monetized proceeds trans-
ferred to or used by recipient agencies.
The audit shall be a financial audit
performed by the country’s principal
government audit agency or another
audit agency or firm acceptable to
A.1.D. This audit should be conducted
in accordance with generally accepted
government auditing standards issued
by the United States General Account-
ing Office, or auditing standards that
have been prescribed by the laws of the
country or adopted by public account-
ants or an association of public ac-
countants in the country, or Auditing
Standards promulgated by the Inter-
national Organization of Supreme
Audit Institutions or International Au-
diting Practices Committee of the
International Federation of Account-
ants. Both the auditor and the auditing
standards to be used by the cooper-
ating sponsor must be acceptable to
A.1.D. The cooperating sponsor may
satisfy its audit responsibility with re-
spect to recipient agencies by relying
on independent audits of the recipient
agency or on appropriate procedures
performed by internal audit or program
staff of the cooperating sponsor, by ex-
panding the scope of the independent
financial audit of the cooperating spon-
sor to encompass testing of recipient
agency charges or actions, or by a com-
bination of these procedures. Recipient
agencies that receive less than $25,000
of donated commodities and/or mone-
tized proceeds are excluded from the
cooperating sponsor’s audit responsi-
bility.

(d) Commodity requirements; AER.
Each cooperating sponsor shall submit
to USAID or the Diplomatic Post,
within such times and on the AER form
prescribed by AID/W, estimates of re-
quirements showing the quantities of
commodities required for each program
proposed.

(e) No military distribution. Except as
A.1.D. may otherwise agree in writing,
agricultural commodities donated by
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A.1.D. shall not be distributed, handled
or allocated by any military forces.

(f) Determination of eligibility of recipi-
ents. Cooperating sponsors shall be re-
sponsible for determining that the re-
cipients and recipient agencies to
whom they distribute commodities are
eligible in accordance with the Oper-
ational Plan or TA and this Regula-
tion. Cooperating sponsors shall im-
pose upon recipient agencies responsi-
bility for determining that the recipi-
ents to whom they distribute commod-
ities or provide assistance with mone-
tized proceeds or program income are
eligible. Commodities shall be distrib-
uted free of charge except as provided
in paragraphs (j) and (k) of this section
or as otherwise authorized by AID/W,
but in no case will recipients be ex-
cluded from receiving commodities be-
cause of inability to make a contribu-
tion to the cooperating sponsor for any
purpose.

(g) No discrimination. Cooperating
sponsors shall distribute commodities
to and conduct operations (with food,
monetized proceeds, or program in-
come) only with eligible recipient
agencies and eligible recipients with-
out regard to political affiliation, geo-
graphic location, ethnic, tribal or reli-
gious identity or other factors extra-
neous to need and the eligibility cri-
teria set forth in the approved Oper-
ational Plan or TA, and shall impose
similar conditions upon recipient agen-
cies.

(h) Public recognition. To the max-
imum extent practicable, and with the
cooperation of the host government,
adequate public recognition shall be
given in the press, by radio, and other
media that the commodities or assist-
ance financed by monetized proceeds or
program income have been provided
through the friendship of the American
people as food for peace. At distribu-
tion and feeding centers or other
project sites the cooperating sponsor
shall, to the extent feasible, display
banners, posters, or similar media
which shall contain information simi-
lar to that prescribed for containers in
paragraph (i) of this section. Recipi-
ents’ individual identification cards
shall, insofar as practicable, be im-
printed to contain such information.
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(i) Containers—(1) Markings. Unless
otherwise specified in the Operational
Plan or TA, when commodities are
packaged for shipment from the United
States, bags and other containers shall
be marked with the CCC contract num-
ber or other identification, the A.l1.D.
emblem and the following information
stated in English:

(i) Name of commodity;

(ii) Provided through the friendship
of the American people as food for
peace;

(iii) Not to be sold or exchanged
(where applicable).

(2) Disposal of containers. Cooperating
sponsors may dispose of containers,
other than containers provided by car-
riers, in which commodities are re-
ceived in countries having approved
title Il programs, by sale or exchange,
or may distribute the containers free of
charge to eligible food or fiber recipi-
ents for their personal use. If the con-
tainers are to be used commercially,
the cooperating sponsor must arrange
for the removal, obliteration, or cross
out of the U.S. Government markings
from the containers prior to such use.

(J) Monetization programs. Provisions
of this Regulation that prohibit or re-
strict the sale of commodities or re-
quire marking or labeling of containers
do not apply to the extent the sale of
commodities is approved by A.l1.D. Co-
operating sponsors are not required to
monitor, manage, report on or account
for the distribution or use of commod-
ities after title to the commodities has
passed to buyers or other third parties
pursuant to a sale under a monetiza-
tion program and all sales proceeds
have been fully deposited in the special
interest-bearing account established by
the cooperating sponsor for monetized
proceeds. However, the receipt and use
of sales proceeds must be monitored,
managed, reported and accounted for
as provided in this Regulation, with
special reference to paragraphs (k) and
() of this section, and §211.10. It is not
mandatory that commodities approved
for monetization be imported and sold
free from all duties and taxes, but non-
governmental cooperating sponsors
may negotiate agreements with the
host government permitting the tax-
free import and sale of such commod-
ities. Even where the cooperating spon-
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sor negotiates tax-exempt status, the
prices at which the cooperating spon-
sor sells the commodities to the pur-
chaser should reflect prices that would
be obtained in a commercial trans-
action, i.e., the prices would include
the cost of duties and taxes, except as
A.1.D. may otherwise agree in writing.
Thus, the amounts normally paid for
duties and taxes would accrue for the
benefit of the cooperating sponsor’s ap-
proved program. Cooperating sponsors
should refer to the “Monetization Field
Manual” for more comprehensive guid-
ance on setting the sales price. A copy
of the Monetization Manual may be ob-
tained from AID/W-FHA/PPE, Wash-
ington, DC 20523.

(k) Use of funds. (1) Nongovernmental
cooperating sponsors and recipient
agencies may use monetized proceeds
and program income to:

(i) Transport, store, distribute and
otherwise enhance the effectiveness of
the use of donated commodities and
products thereof, including construc-
tion or improvement of storage facili-
ties or warehouses, handling, insect
and rodent control, payment of per-
sonnel employed or used by the cooper-
ating sponsor or recipient agencies in
support of approved programs;

(i) Implement income generating,
community development, health, nu-
trition, cooperative development, agri-
cultural and other developmental ac-
tivities agreed upon by A.l1.D. and the
cooperating sponsor;

(iii) Make investments, with the ap-
proval of A.l.D., and any interest
earned on such investments may be
used for purposes described in para-
graphs (k)(I) (i) and (ii) of this section;

(iv) Improve their financial and other
management systems; and

(v) Pay indirect costs of the cooper-
ating sponsor that are allocable to the
monetization program at the indirect
cost rate approved by A.l1.D. for the co-
operating sponsor, the direct and indi-
rect costs of an office maintained by
the cooperating sponsor in the country
where the monetization program is
conducted that are allocable to the
title Il program there, and the costs of
a regional office maintained by a co-
operating sponsor that are allocable to
the cooperating sponsor’s effort to en-
hance the effectiveness of the use of
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commodities provided by A.1.D. under
title II.

(2) Monetized proceeds and program
income may be used by the cooperating
sponsor and recipient agencies only for
the purposes described in the Oper-
ational Plan or TA, or otherwise ap-
proved by A.l.D., in writing, and only
for such costs as would be allowable
under OMB Circular A-122, as amended,
“Cost Principles for Nonprofit Organi-
zations”. A recipient agency may use
not to exceed $500 per year of voluntary
contributions for institutional, com-
munity or social development or other
humanitarian purposes without regard
to the Operational Plan or TA or OMB
Circular A-122.

(3) Governmental cooperating spon-
sors shall use monetized proceeds and
program income only for emergency
purposes as described in the TA with
respect to such programs.

(4) Monetized proceeds and program
income may not be used to pay for the
performance of abortions as a method
of family planning or to motivate or
coerce any person to practice abor-
tions.

(5) Except as A.l.D. may otherwise
agree in writing, monetized proceeds
may not be used to finance the produc-
tion for export of agricultural com-
modities, or products thereof, that
would compete in the world market
with similar agricultural commodities,
or products thereof, produced in the
United States, if such competition
would cause substantial injury to the
United States producers, as determined
by A.1.D.

(6) (i) The cooperating sponsor shall
use commercially reasonable practices
in construction activities and in pur-
chasing goods and services with mone-
tized proceeds or program income;
maintain a code of standards of con-
duct regarding conflicts of interest;
carry out procurement transactions in
a manner to provide open and free com-
petition to the maximum extent prac-
ticable; and maintain and make avail-
able to A.I.LD. in accordance with
§211.10 records and documents regard-
ing the procurement of goods and serv-
ices with monetized proceeds and pro-
gram income. Cooperating sponsors
shall follow their own requirements re-
lating to bid guarantees, performance
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bonds and payment bonds when pro-
gram income or monetized proceeds are
used to finance construction or the im-
provement of facilities, but shall con-
sult with USAID or the Diplomatic
Post regarding such requirements when
the estimated cost of such construction
or improvements exceeds $100,000. Title
to real and personal property shall be
vested in the cooperating sponsor, ex-
cept as provided in the Operational
Plan or TA or as A.l.D. may otherwise
agree in writing, subject to the require-
ments of §211.11 upon termination of
the program.

(ii) Monetized proceeds and program
income may not be used to acquire,
construct, alter or upgrade land, build-
ings or other real property improve-
ments that are used in whole or in part
for sectarian purposes or which are
owned or managed by a church or other
organization engaged exclusively in re-
ligious activity. Notwithstanding the
preceding sentence, monetized proceeds
or program income may be used to fi-
nance repair or rehabilitation of an ex-
isting structure owned or managed by
a church or organization engaged ex-
clusively in religious activity to the
extent necessary to avoid spoilage or
loss of donated commodities, provided
that the structure is not used in whole
or in part for any sectarian purpose
while donated commodities are stored
in it. The use of monetized proceeds or
program income to finance construc-
tion of such a structure may be ap-
proved in the Operational Plan or TA
or by USAID or the Diplomatic Post if
the structure is needed and will be used
for the storage of donated commodities
for a sufficient period of time to war-
rant the expenditure of monetized pro-
ceeds or program income and the struc-
ture will not be used for any sectarian
purpose during this period.

(I) Report on funds. The cooperating
sponsor (headquarters, if there is more
than one office) shall annually provide
AID/W a report on the receipt and dis-
bursement of all monetized proceeds
and program income by cooperating
sponsors and recipient agencies. This
report should include the source of the
funds, by country, and how the funds
were used. This annual report should
be submitted to AID/W by December 31
of each calendar year for the fiscal
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year ending September 30 of that cal-
endar year.

(m) No displacement of sales. Except in
the case of emergency or disaster situ-
ations, the donation of commodities
furnished for these programs shall not
result in increased availability for ex-
port by the recipient country of the
same or like commodities and shall not
interfere with or displace sales in the
recipient country which might other-
wise take place. A country may be ex-
empt from this proviso if cir-
cumstances warrant. USAIDs should
seek AID/W guidance on this matter.

(n) Commodities borrowed or exchanged
for programs. After the date of the pro-
gram approval by AID/W, but before ar-
rival at the distribution point of the
commodities authorized, the cooper-
ating sponsor may, with prior approval
of USAID or the Diplomatic Post, bor-
row the same or similar commodities
from available sources to meet pro-
gram requirements provided that:

(1) Borrowed commodities which are
used in accordance with the terms of
the Operational Plan or TA will be re-
placed with commodities transferred
by A.1.D. The amount of commodities
transferred to replace borrowed com-
modities shall be established by mu-
tual agreement between the cooper-
ating sponsor and USAID or the Diplo-
matic Post and will be determined on
the basis of equivalent value at the
time and place of transfer or on some
other justifiable basis proposed by the
cooperating sponsor and acceptable to
USAID or the Diplomatic Post;

(2) Packaged commodities which are
borrowed shall be appropriately identi-
fied insofar as practicable in the lan-
guage of the country of distribution as
having been provided through the
friendship of the American people as
food for peace; and

(3) Suitable publicity shall be given
to the exchange of commodities as pro-
vided in paragraph (h) of this section
and containers for borrowed commod-

ities shall be marked to the extent
practicable in accordance with
§211.6(c).

(0) Commodity transfer between pro-
grams. After the date of program ap-
proval by AID/W, but before distribu-
tion of the commodities, USAID or the
Diplomatic Post (or the cooperating
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sponsor with prior approval of USAID
or the Diplomatic Post) may transfer
commodities between approved title 11
programs to meet emergency disaster
requirements or to improve efficiency
of operation, such as to meet tem-
porary shortages due to delays in ocean
transportation or provide for rapid dis-
tribution of stocks in danger of dete-
rioration. Transfers also may be made
to disaster organizations for use in
meeting exceptional circumstances.
Commodity transfers shall be made at
no cost to the U.S. Government and
with the concurrence of the cooper-
ating sponsor and disaster relief orga-
nization concerned. A USAID or Diplo-
matic Post with funds available, how-
ever, may pay the costs of transfers to
meet extraordinary relief require-
ments, and AID/W shall be advised
promptly of the details of the transfer.
Commodities transferred between pro-
grams shall not be replaced by the U.S.
Government unless AID/W authorizes
such replacement.

(p) Disposal of excessive stock of com-
modities. If commodities are on hand
which cannot be utilized in accordance
with the approved Operational Plan or
the TA, the cooperating sponsor shall
promptly advise USAID or the Diplo-
matic Post of the quantities, location
and condition of such commodities, and
where possible, shall propose an alter-
nate use of the excess stocks; USAID or
the Diplomatic Post shall determine
the most appropriate use of the excess
stocks, and with prior AID/W concur-
rence, shall issue instructions for dis-
position. Transportation costs and
other charges attributable to transfer-
ring commodities from one program to
another within the country shall be the
responsibility of the cooperating spon-
sor, except that in case of disaster or
emergency, AID/W may authorize the
use of disaster or emergency funds to
pay for the costs of such transfers. (For
discussion of unfit commodity disposal,
see §211.8.)

(q) Trilateral exchange programs. The
restrictions in this Regulation regard-
ing the distribution, use or labeling of
commodities shall not apply to com-
modities furnished by CCC in exchange
for other commodities obtained from
third parties (“exchanged commod-
ities”) to be distributed in a recipient
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country under a trilateral exchange
program. Except as A.l1.D. and the co-
operating sponsor may otherwise agree
in writing, title to the exchanged com-
modities will pass to the cooperating
sponsor upon delivery to and accept-
ance by the cooperating sponsor at the
point of delivery specified in the Oper-
ational Plan or TA. After title passes
to the cooperating sponsor the ex-
changed commodities shall be deemed
“commodities” covered by this Regula-
tion with respect to all post-delivery
obligations of the cooperating sponsor
contained in this Regulation, including
obligations regarding labeling to the
extent practicable, distribution, moni-
toring, reporting, accounting and use
of commodities or monetized proceeds
resulting from their sale. In the event
of difficulty in satisfying the labeling
requirement, the cooperating sponsor
will consult with USAID or the Diplo-
matic Post for guidance.

(r) Landing. Governmental cooper-
ating sponsors shall permit donated
commodities to be discharged notwith-
standing any dispute or question con-
cerning quality, quantity, or other
matters relating to the commodity
itself. Any such dispute or question
shall be resolved in accordance with
procedures stated in this Regulation or
in the relevant shipping or other con-
tracts, as applicable.

§211.6 Processing, repackaging, and

labeling commodities.

(a) Commercial processing and repack-
aging. Cooperating sponsors or their
designees may arrange for processing
commodities into different end prod-
ucts and for packaging or repackaging
commodities prior to distribution.
Commodities may be bartered, or mon-
etized proceeds or program income
may be used, to offset such costs if pro-
vided for in the Operational Plan or TA
or approved by USAID or the Diplo-
matic Post. When commercial facilities
are used for processing, packaging or
repackaging, cooperating sponsors or
their designees shall enter into written
agreements for such services and copies
of the agreements must be provided to
USAID or the Diplomatic Post. Except
as AID/W otherwise agrees, the exe-
cuted agreements shall provide as a
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minimum that the party providing
such services shall:

(1) Fully account to the cooperating
sponsor for all commodities delivered
to the processor’s possession and shall
maintain adequate records and submit
periodic reports pertaining to the per-
formance of the agreement;

(2) Be liable for the value of all com-
modities not accounted for as provided
in §211.9(e);

(3) Return or dispose of the con-
tainers in which the commodity is re-
ceived from the cooperating sponsor
according to instructions from the co-
operating sponsor; and

(4) Plainly label carton, sacks, or
other containers containing the end
product in accordance with paragraph
(c) of this section.

(b) Use of cooperating sponsor facilities.
When cooperating sponsors utilize
their own facilities to process, pack-
age, or repackage commodities into
different end products, and when such
products are distributed for consump-
tion off the premises of the cooperating
sponsor, the cooperating sponsor shall
plainly label the containers as provided
in paragraph (c) of this section, and
banners, posters, or similar media
which shall contain information simi-
lar to that prescribed in paragraph (c)
of this section, shall be displayed at
the distribution center. Recipients’ in-
dividual identification cards shall to
the maximum extent practicable be
imprinted to contain such information.

(c) Labeling. If, prior to distribution,
the cooperating sponsor arranges for
packaging or repackaging donated
commodities, the cartons, sacks, or
other containers in which the commod-
ities are packed shall be plainly labeled
with the A.l1.D. emblem, and insofar as
practicable, with the following infor-
mation in the language of the country
in which the commodities are to be dis-
tributed:

(1) Name of commodity;

(2) Provided through the friendship of
the American people as food for peace;
and

(3) Not to be sold or exchanged
(where applicable).

Emblems or other identification of
nongovernmental cooperating sponsors
also may be added.
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(d) Where commodity containers are not
used. When the usual practice in a
country is not to enclose the end prod-
uct in a container, wrapper, sack, etc.,
the cooperating sponsor shall, to the
extent practicable, display banners,
posters, or other media, and imprint on
individual recipient identification
cards information similar to that pre-
scribed in paragraph (c) of this section.

§211.7 Arrangements for entry and
handling in foreign country.

(a) Costs at discharge ports. Except as
otherwise agreed upon by AID/W and
provided in the applicable shipping
contract or in paragraph (d) and (e) of
this section, the cooperating sponsor
shall be responsible for all costs, other
than those assessed by the delivering
carrier either in accordance with its
applicable tariff for delivery to the dis-
charge port or the applicable charter or
booking contract. The cooperating
sponsor shall be responsible for all
costs related to

(1) Distributing the commodity to
end users, as provided in the approved
Operational Plan or TA;

(2) Demurrage, detention, and over-
time;

(3) Obtaining independent discharge
survey reports as provided in §211.9
under which the cooperating sponsor
will be reimbursed for the costs of ob-
taining independent survey reports as
provided in §211.9(c)(1)(iv); and

(4) Wharfage, taxes, dues, and port
charges assessed and collected by local
authorities from the consignee, lighter-
age (when not a custom of the port),
and lightening costs when assessed as a
charge separate from the freight rate.

(b) Duty, taxes, and consular invoices.
Except for commodities which are to
be monetized (sold) under an approved
Operational Plan or TA, commodities
shall be admitted duty free and exempt
from all taxes. Consular or legalization
invoices shall not be required unless
specific provision is made in the Oper-
ational Plan or TA. If required, they
shall be issued without cost to the co-
operating sponsor or to the Govern-
ment of the United States. The cooper-
ating sponsor shall be responsible for
ensuring prompt entry and transit in
the foreign country(ies) and for obtain-
ing all necessary import permits, li-

§211.7

censes or other appropriate approvals
for entry and transit, including
phytosanitary, health and inspection
certificates.

(c) Storage facilities and transportation
in foreign countries. The cooperating
sponsors shall provide assurance to
USAID or the Diplomatic Post that all
necessary arrangements for receiving
the commodities have been made, and
shall assume full responsibility for
storage and maintenance of the com-
modities from time of delivery at port
of entry abroad or, when authorized, at
other designated points of entry abroad
agreed upon between the cooperating
sponsor and A.1.D. Before recom-
mending approval of a program to AID/
W, USAID or the Diplomatic Post shall
obtain, from the cooperating sponsor,
assurance that provision has been
made for internal transportation, and
for storage and handling which are ade-
quate by local commercial standards.
The cooperating sponsor shall be re-
sponsible for the maintenance of the
commodities in such manner as to as-
sure distribution of the commodities in
good condition to recipient agencies or
eligible recipients.

(d) Inland transportation in inter-
mediate countries. In the case of land-
locked countries, transportation in the
intermediate country to a designated
inland point of entry in the recipient
country shall be arranged by the co-
operating sponsor unless otherwise pro-
vided in the Operational Plan or TA.
Nongovernmental cooperating sponsors
shall handle claims arising from loss or
damage in the intermediate country, in
accordance with §211.9(e). Govern-
mental cooperating sponsors shall as-
sign any rights that they may have to
any claims that arise in the inter-
mediate country to USAID or the Dip-
lomatic Post which shall pursue and
retain the proceeds of such claims.

(e) Authorization for reimbursement of
costs. If, because of packaging damage,
a cooperating sponsor determines that
commodities must be repackaged to
ensure that the commodities arrive at
the distribution point in a wholesome
condition, the cooperating sponsor may
incur expenses for such repackaging up
to $500 and such costs will be reim-
bursed by CCC. If costs will exceed $500,
the authority to repackage and incur
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the costs must be approved by USAID
or the Diplomatic Post in advance of
repackaging unless such prior approval
is specifically waived, in writing, by
USAID or the Diplomatic Post. For
losses in transit, the $500 limitation
shall apply to all commodities which
are shipped on the same voyage of the
same vessel to the same port of des-
tination, irrespective of the kinds of
commodities shipped or the number of
different bills of lading issued by the
carrier. For other losses, the $500 limi-
tation shall apply to each loss situa-
tion, e.g., if 700 bags are damaged in a
warehouse due to an earthquake, the
$500 limitation applies to the total cost
of repackaging the 700 bags. Shipments
may not be artificially divided in order
to avoid the limitation of $500 or for
obtaining prior approval to incur re-
packaging costs.

(f) Method of reimbursement. (1) Costs
of repackaging required because of
damage occurring prior to or during
discharge from the ocean carrier
should be included, as a separate item,
in claims filed against the ocean car-
rier. (See §211.9(c).) Full reimburse-
ment of such costs up to $500 will be
made by CCC upon receipt of invoices
or other documents to support such
costs. For amounts expended in excess
of $500, reimbursement will be made
upon receipt of supporting invoices or
other documents establishing the costs
of repackaging and showing the prior
approval of USAID or the Diplomatic
Post to incur the costs, unless approval
is waived under §211.7(e).

(2) Costs of repackaging required be-
cause of damage caused after discharge
of the cargo from the ocean carrier will
be reimbursed to the cooperating spon-
sor by CCC (USDA-ASCS Fiscal Divi-
sion, 14th & Independence Avenue,
Washington, DC 20250) upon receipt of

supporting invoices or other docu-
mentation.
§211.8 Disposition of commodities

unfit for authorized use.

(a) Prior to delivery to cooperating
sponsor at discharge port or point of
entry. If the commodity is damaged
prior to delivery to a governmental co-
operating sponsor at discharge port or
point of entry overseas, USAID or the
Diplomatic Post shall immediately ar-
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range for inspection by a public health
official or other competent authority.
A nongovernmental cooperating spon-
sor shall arrange for such an inspection
under these circumstances. Commodity
that is determined to be unfit for au-
thorized use shall be disposed of in ac-
cordance with the priority set forth in
paragraph (b). Expenses incidental to
the handling and disposition of the
damaged commodity shall be paid by
USAID or the Diplomatic Post from
the sales proceeds, from CCC Account
No. 20FT401 or from the special title I,
Public Law 480 Agricultural Com-
modity Account. The net proceeds of
sales shall be deposited with the U.S.
Disbursing Officer American Embassy,
for the credit of CCC Account No.
20FT401.

(b) After delivery to cooperating spon-
sor. (1) If after arrival in a foreign
country it appears that all or part of
the commodities, may be unfit for the
use authorized in the Operational Plan
or TA, the cooperating sponsor shall
immediately arrange for inspection of
the commodity by a public health offi-
cial or other competent authority ap-
proved by USAID or the Diplomatic
Post. If no competent local authority
is available, USAID or the Diplomatic
Post may determine whether the com-
modities are unfit, and if so, may di-
rect disposal in accordance with para-
graphs (b) (1) through (4) of this sec-
tion. The cooperating sponsor shall ar-
range for the recovery for authorized
use of that part designated during the
inspection as suitable for program use.
If, after inspection, the commodity (or
any part thereof) is determined to be
unfit for authorized use the cooper-
ating sponsor shall notify USAID or
the Diplomatic Post of the cir-
cumstances pertaining to the loss or
damage as prescribed in §211.9(f).

(2) A cooperating sponsor shall dis-
pose of commodities determined to be
unfit for authorized use in the order of
priority described in paragraphs (b)(2)
(i) through (iv) of this section. The con-
currence of USAID or the Diplomatic
Post should be requested for disposi-
tion of commodities valued at $500 or
more. If the USAID or Diplomatic Post
does not respond to the cooperating
sponsor’s request for concurrence with-
in 15 days, the cooperating sponsor
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may dispose of the commodities in the
manner described in its request and in-
form the USAID or Diplomatic Post of
its action taken in accordance with
this section.

(i) Sale for the most appropriate use,
i.e.,, animal feed, fertilizer, or indus-
trial use, at the highest obtainable
price. When the commodity is sold, all
U.S. Government markings shall be ob-
literated, removed or crossed out.

(i) Transfer to an approved Food for
Peace program for use as livestock
feed. AID/W shall be advised promptly
of any such transfer so that shipments
from the United States to the livestock
feeding program can be reduced by an
equivalent amount.

(iii) Donation to a governmental or
charitable organization for use as ani-
mal feed or for other nonfood use.

(iv) If the commodity is unfit for any
use or if disposal in accordance with
paragraphs (b)(2) (i), (ii) or (iii) of this
section is not possible, the commodity
shall be destroyed in such manner as to
prevent its use for any purpose. Com-
modities valued at $500 or more shall
be destroyed under the observation of a
representative of the USAID or Diplo-
matic Post if practicable. When the co-
operating sponsor informs the USAID
or Diplomatic Post of its intention to
destroy commodities, the cooperating
sponsor shall indicate the kind and
amount of commodities that will be de-
stroyed, the manner of destruction, the
representative(s) of local authorities
who will witness the destruction, and
the date when the commodities will be
destroyed. The date shall be estab-
lished on the basis of programmatic
need, but an effort should be made to
provide a reasonable opportunity for a
representative of the USAID or Diplo-
matic Post to attend. The commodities
may be destroyed on the date indicated
even if there is no representative of the
USAID or Diplomatic Post to observe
this action.

(3) Expenses incidental to the han-
dling and disposition of the damaged
commodity shall be paid by the cooper-
ating sponsor unless it is determined
by USAID or the Diplomatic Post that
the damage could not have been pre-
vented by the proper exercise of the co-
operating sponsor’s responsibility
under the terms of the Operational
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Plan or TA. Actual expenses incurred,
including third party costs, in selling
the commodities may be deducted from
the sales proceeds and, except for
monetization programs, the net pro-
ceeds shall be deposited with the U.S.
Disbursing Officer, American Embassy,
with instructions to credit the deposit
to CCC Account No. 20FT401. In mone-
tization programs, net proceeds shall
be deposited in the special account
used for the approved program.

(4) The cooperating sponsor shall fur-
nish USAID or the Diplomatic Post a
written report in accordance with
§211.9(f), and the report shall enclose a
certification by a public health official
or other competent authority of

(i) The exact quantity of the dam-
aged commodity disposed of because it
was determined to be unfit for any use
and

(i) The manner in which the com-
modities were destroyed.

§211.9 Liability for loss damage or im-
proper distribution of commodities.

(Where the instructions in this §211.9
state that the cooperating sponsor
should contact USDA or CCC, the con-
tact office is: Kansas City ASCS Com-
modity Office (KCCO), P.O. Box 419205,
Kansas City, Missouri 64141-6205. For
Section 211.9 (a) and (b) contact: KCCO,
Chief, Processed Commodities Division.
For §211.9(c) contact: KCCO, Chief,
Claims and Collections Division, Kan-
sas City, Missouri 64141-6105.)

(a) Fault of cooperating sponsor prior to
loading on ocean vessel. A cooperating
sponsor and A.l.D. shall agree on a
schedule for shipping commodities. A
nongovernmental cooperating sponsor
that books cargo for ocean transpor-
tation must notify USDA immediately
if the vessel does not arrive at the U.S.
port of export in accordance with the
agreed shipping schedule. USDA will
determine whether the commodity
shall be

(1) Moved to another available outlet;

(2) Stored at the port for delivery to
the nongovernmental cooperating
sponsor when a vessel is available for
loading; or

(3) Disposed of as USDA may deem
proper.
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When CCC incurs additional expenses
because the nongovernmental cooper-
ating sponsor, or its agent, fails to
meet the agreed shipping schedule or
to make necessary arrangements to ac-
cept commodities at the points of de-
livery designated by CCC, and CCC de-
termines that the expenses were in-
curred because of the fault or neg-
ligence of the nongovernmental cooper-
ating sponsor, the cooperating sponsor
shall reimburse CCC for such expenses
or take such action as directed by CCC.

(b) Fault of others prior to loading on
ocean vessel. A nongovernmental co-
operating sponsor shall immediately
notify CCC if there is a loss of or dam-
age to commodities, between the time
title is transferred to the cooperating
sponsor and the time the commodities
are loaded on board the vessel, that is
caused by the act or omission of a third
party, such as a warehouseman or car-
rier, who is or may be legally liable for
the loss or damage. The cooperating
sponsor also shall promptly assign to
CCC any claim it has against the third
party and forward to CCC all docu-
ments relating to the loss or damage
and the claim. CCC shall have the right
to initiate, prosecute, and retain the
proceeds all claims for such loss or
damage.

(c) Ocean carrier loss and damage—(1)
Survey and outturn reports. (i) Non-
governmental cooperating sponsors
shall arrange for an independent cargo
surveyor to attend the discharge of the
cargo and to count or weigh the cargo
and examine its condition, unless
USAID or the Diplomatic Post deter-
mines that such examination is not
feasible, or if CCC has made other pro-
vision for such examinations and re-
ports. The surveyor shall prepare a re-
port of its findings showing the quan-
tity and condition of the commodities
discharged. The report also shall show
the probable cause of any damage
noted, and set forth the time and place
when the examination was made. If
practicable, the examination of the
cargo shall be conducted jointly by the
surveyor, the consignee, and the ocean
carrier, and the survey report shall be
signed by all parties. Customs receipts,
port authority reports, shortlanding
certificates, cargo boat notes, steve-
dore’s tallies, etc., where applicable,
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shall be obtained and furnished with
the report of the surveyor. Whenever a
damaged commodity appears unfit for
its intended use, the cooperating spon-
sor shall obtain

(A) A certification by a public health
official or similar competent authority
regarding the condition of the com-
modity; and

(B) A certificate of disposition if the
commodity is determined to be unfit
for its intended use. These certificates
shall be obtained as soon as possible
after discharge of the cargo. If the co-
operating sponsor can provide a nar-
rative chronology or other com-
mentary to assist in the adjudication
of ocean transportation claims, this in-
formation should be forwarded as fol-
lows: cooperating sponsors shall pre-
pare such a statement in any case
where the loss is estimated to be in ex-
cess of $5,000; all documentation shall
be in English or supported by an
English translation and shall be for-
warded as set forth in paragraphs (c)(1)
(iif) and (iv) of this section; and the
cost of an English translation shall be
incorporated into the survey fee. The
cooperating sponsor may, at its option,
also engage the independent surveyor
to supervise clearance and delivery of
the cargo from customs or port areas
to the cooperating sponsor or its agent
and to issue delivery survey reports
thereon.

(ii) In the event of cargo loss or dam-
age, a nongovernmental cooperating
sponsor shall provide the names and
addresses of individuals who were
present at the time of discharge and
during survey and who can verify the
quantity lost or damaged. In the case
of bulk grain shipments, the cooper-
ating sponsor shall obtain the services
of an independent surveyor to:

(A) Observe discharge of the cargo;

(B) Report on discharging method
(including whether a scale was used, its
type and calibration and other factors
affecting its accuracy, or an expla-
nation of why a scale was not used and
how weight was determined);

(C) Furnish information as to wheth-
er cargo was discharged in accordance
with port customs;

(D) Provide actual or estimated (if
scales not used) quantity of cargo lost
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during discharge and specify how such
losses occurred,;

(E) Obtain copies of port and/or ship
records including scale weights, where
applicable, to show quantity dis-
charged;

(F) Verify that upon conclusion of
discharge, cargo holds are empty;

(G) Provide to USDA information as
to quantity, type and cause of lost or
damaged cargo;

(H) Furnish daily tally totals and
any other pertinent information about
the bagging of the bulk cargo when
cargo is bagged or stacked by vessel in-
terests; and

(I) Notify the cooperating sponsor

immediately if additional services are
necessary to protect cargo interests or
if the surveyor has reason to believe
that the correct quantity was not dis-
charged.
The cooperating sponsor, in the case of
damage to bulk grain shipments, shall
obtain and provide the same docu-
mentation regarding quality of cargo
as set forth in §211.8(a) and paragraph
(c)(1)(i) of this section. In the case of
shipments arriving in container vans,
cooperating sponsors shall require the
independent surveyor to list the con-
tainer van numbers and seal numbers
shown on the container vans, and indi-
cate whether the seals were intact at
the time the container vans were
opened, and whether the container
vans were in any way damaged. To the
extent possible, the independent sur-
veyor should observe discharge of con-
tainer vans from the vessel to ascer-
tain whether any damage to the con-
tainer van occurred and arrange for
surveying the contents of any damaged
container vans as they are opened.

(iii) Cooperating sponsors shall send
to USDA copies of all reports and docu-
ments pertaining to the discharge of
commodities. For those surveys ar-
ranged by CCC, the cooperating spon-
sors may obtain a copy of the report
from the local USAID Food for Peace
Officer.

(iv) CCC will reimburse a nongovern-
mental cooperating sponsor for the
costs incurred by it in obtaining the
services of an independent surveyor to
conduct examinations of the cargo and
render the report set forth above. Re-
imbursement by CCC will be made upon
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receipt by CCC of the survey report and
the surveyor’s invoice or other docu-
ments that establish the survey cost.
However, CCC will not reimburse a
nongovernmental cooperating sponsor
for the costs of only a delivery survey,
in the absence of a discharge survey, or
for any other survey not taken contem-
poraneously with the discharge of the
vessel, unless such deviation from the
documentation requirements of para-
graph (c)(1) of this section is justified
to the satisfaction of CCC.

(v) CCC normally will contract for
the survey of cargo on shipments fur-
nished under Transfer Authorizations,
including shipments for which A.l1.D.
contracts for the ocean transportation
services. Survey contracts normally
will be let on a competitive bid basis.
However, if a USAID or Diplomatic
Post desires that CCC limit its consid-
eration to only certain selected sur-
veyors, USAID or the Diplomatic Post
shall furnish AID/W a list of eligible
surveyors for forwarding to CCC. Sur-
veyors may be omitted from the list,
for instance, based on foreign relations
considerations, conflicts of interest,
and/or lack of demonstrated capability
to carry out surveying responsibilities
properly as set forth in the require-
ments of CCC. Upon receipt of written
justification for removal of a par-
ticular survey firm, CCC will consider
removal of such firm and advise the
USAID via AID/W of the final deter-
mination. AID/W will furnish CCC’s
surveying requirements to a USAID or
Diplomatic Post upon request. If CCC
is unable to find a surveyor at a port to
which a shipment has been consigned,
CCC may request AID/W to contact
USAID or the Diplomatic Post to ar-
range for a survey. The surveyor’s bill
for such services shall be submitted to
USAID or the Diplomatic Post for re-
view. After the billing has been ap-
proved, USAID or the Diplomatic Post
either may pay the bill using funds in
CCC account 20FT401, if available, or
forward the bill to AID/W for trans-
mittal to CCC for payment. If USAID
or the Diplomatic Post pays the bill,
AID/W shall be advised of the amount
paid, and CCC will reimburse USAID or
the Diplomatic Post.

(2) Claims against ocean carriers. (i)
Whether or not title to commodities
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has transferred from CCC to the co-
operating sponsor, if A.l.D. contracted
for the ocean transportation, CCC shall
have the right to initiate, prosecute,
and retain the proceeds of all claims
against ocean carriers for cargo loss
and/or damage arising out of shipments
of commodities transferred or delivered
by CCC hereunder.

(ii)(A) Unless otherwise provided in
the Operational Plan or TA, non-
governmental cooperating sponsors
shall file notice of any cargo loss and/
or damage with the ocean carrier im-
mediately upon discovery of any such
loss and/or damage, promptly initiate
claims against the ocean carrier for
cargo loss and/or damage, take all nec-
essary action to obtain restitution for
losses within any applicable periods of
limitations, and transmit to CCC cop-
ies of all such claims. However, the
nongovernmental cooperating sponsor
need not file a claim when the cargo
loss and/or damage is not in excess of
$100, or in any case when the loss and/
or damage is between $100 and $300 and
it is determined by the nongovern-
mental cooperating sponsor that the
cost of filing and collecting the claim
will exceed the amount of the claim.
The nongovernmental cooperating
sponsor shall transmit to CCC copies of
all claims filed with the ocean carriers
for cargo loss and/or damage, as well as
information and/or documentation on
shipments when no claim is to be filed.
When General Average has been de-
clared, no action will be taken by the
nongovernmental cooperating sponsor
to file or collect claims for loss or dam-
age to commodities. (See paragraph
(c)(2)(iii) of this section.)

(B) The value of commodities mis-
used, lost or damaged shall be deter-
mined on the basis of the domestic
market price at the time and place the
misuse, loss or damage occurred, or, in
case it is not feasible to obtain or de-
termine such market price, the f.0.b. or
f.a.s. commercial export price of the
commodity at the time and place of ex-
port, plus ocean freight charges and
other costs incurred by the U.S. Gov-
ernment in making delivery to the co-
operating sponsor. When value is deter-
mined on a cost basis, nongovern-
mental cooperating sponsors may add
to the value any provable costs they
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have incurred prior to delivery by the
ocean carrier. In preparing the claim
statement, these costs shall be clearly
segregated from costs incurred by the
U.S. Government. With respect to
claims other than ocean carrier loss or
damage claims, at the request of the
cooperating sponsor or upon the rec-
ommendation of USAID or the Diplo-
matic Post, AID/W may determine that
such value may be established on some
other justifiable basis. When replace-
ment is made, the value of commod-
ities misused, lost or damaged shall be
their value at the time and place the
misuse, loss, or damage occurred and
the value of the replacement commod-
ities shall be their value at the time
and place replacement is made.

(C) Amounts collected by nongovern-
mental cooperating sponsors on claims
against ocean carriers not in excess of
$200 may be retained by the nongovern-
mental cooperating sponsor. On claims
involving loss and/or damage having a
value in excess of $200, nongovern-
mental cooperating sponsors may re-
tain from collections received by them,
the larger of:

(1) The amount of $200 plus 10 percent
of the difference between $200 and the
total amount collected on the claim,
up to a maximum of $500, or

(2) Actual administrative expenses
incurred in collection of the claim if
approved by CCC.

Collection costs shall not be deemed to
include attorneys fees, fees of collec-
tion agencies, and the like. In no event
will collection costs in excess of the
amount collected on the claim be paid
by CCC. The nongovernmental cooper-
ating sponsors may also retain from
claim recoveries remaining after allow-
able deductions for administrative ex-
penses of collection, the amount of any

special charges, such as handling,
packing, and insurance costs, which
the nongovernmental cooperating

sponsor has incurred on the lost and/or
damaged commodity and which are in-
cluded in the claims and paid by the
liable party.

(D) A nongovernmental cooperating
sponsor may redetermine claims on the
basis of additional documentation or
information, not considered when the
claims were originally filed when such
documentation or information clearly
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changes the ocean carrier’s liability.
Approval of such changes by CCC is not
required regardless of amount. How-
ever, copies of redetermined claims and
supporting documentation or informa-
tion shall be furnished to CCC.

(E) A nongovernmental cooperating
sponsor may negotiate compromise set-
tlements of claims regardless of the
amount thereof, except that proposed
compromise settlements of claims hav-
ing a value in excess of $5,000 shall not
be accepted until such action has been
approved in writing by CCC. When a
claim is compromised, the nongovern-
mental cooperating sponsor may retain
from the amount collected, the
amounts authorized in paragraph
(©)(2)(ii)(C) and in addition, an amount
representing such percentage of the
special charges described in paragraph
(©)(2)(ii)(C) as the compromised amount
is to the full amount of the claim.
When a claim is not in excess of $600,
the nongovernmental cooperating
sponsor may terminate collection ac-
tivity on the claim according to the
standards set forth in the Federal
Claims Collection Standards, 4 CFR
104.3. Approval of such termination by
CCC is not required, but the non-
governmental cooperating sponsor
shall notify CCC when collection activ-
ity on a claim is terminated.

(F) All amounts collected in excess of
the amounts authorized herein to be
retained shall be remitted to CCC. For
the purpose of determining the amount
to be retained by the nongovernmental
cooperating sponsor from the proceeds
of claims filed against ocean carriers,
the word “claim” shall refer to the loss
and/or damage to commodities which
are shipped on the same voyage of the
same vessel to the same port destina-
tion, irrespective of the kinds of com-
modities shipped or the number of dif-
ferent bills of lading issued by the car-
rier. If a nongovernmental cooperating
sponsor is unable to collect a claim or
negotiate an acceptable compromise
settlement within the applicable period
of limitation or any extension thereof
granted in writing by the liable party
or parties, the rights of the nongovern-
mental cooperating sponsor to the
claim shall be assigned to CCC in suffi-
cient time to permit the filing of legal
action prior to the expiration of the pe-
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riod of limitation or any extension
thereof. Nongovernmental cooperating
sponsors shall promptly assign their
claim rights to CCC upon request. In
the event CCC collects or settles the
claim after the rights of the non-
governmental cooperating sponsor to
the claim have been assigned CCC, CCC
shall, except as shown below, pay to
the nongovernmental cooperating
sponsor the amount the agency or or-
ganization would have been entitled to
retain had they collected the same
amount. However, the additional 10
percent on amounts collected in excess
of $200 will be payable only if CCC de-
termines that reasonable efforts were
made to collect the claim prior to the
assignment, or if payment is deemed to
be commensurate with the extra efforts
exerted in further documenting claims.
In addition, if CCC determines that the
documentation requirements of para-
graph (c)(1) have not been fulfilled and
the lack of such documentation has not
been justified to the satisfaction of
CCC, CCC reserves the right to deny
payment of all allowances to the non-
governmental cooperating sponsor.

(G) When nongovernmental cooper-
ating sponsors fail to file claims, or
permit claims to become time-barred,
or fail to provide for the right of CCC
to assert such claims, as provided in
this §211.9, and it is determined by CCC
that such failure was due to the fault
or negligence of the nongovernmental
cooperating sponsor, the agency or or-
ganization shall be liable to the United
States for the cost and freight (C&F)
value of the commodities lost to the
program.

(iii) If a cargo loss has been incurred
on a nongovernmental cooperating
sponsor shipment, and general average
has been declared, the nongovern-
mental cooperating sponsor shall fur-
nish to CCC with a duplicate copy to
AID/W—

(A) Copies of booking confirmations
and the applicable on-board bill(s) of
lading,

(B) The related outturn or survey re-
port(s),

(C) Evidence showing the amount of
ocean transportation charges paid to
the carrier(s), and
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(D) An assignment to CCC of the co-
operating sponsor’s right to the
claim(s) for such loss.

CCC assumes responsibility for general
average and marine salvage.

(iv) A.1.D. will initiate and prosecute
claims against ocean carriers and de-
fend claims by such carriers, arising
from or relating to affreightment con-
tracts booked by A.l.D. where the
claims involve entitlement to freight
and related costs from the U.S. Govern-
ment. Proceeds of such claims received
by A.1.D. shall be returned to CCC pur-
suant to agreed procedures.

(d) Fault of cooperating sponsor in
country of distribution. If a commodity,
monetized proceeds or program income
is used for a purpose not permitted
under the Operational Plan or TA or
this Regulation, or if a cooperating
sponsor causes loss or damage to a
commodity, monetized proceeds or pro-
gram income through any act or omis-
sion or failure to provide proper stor-
age, care and handling, the cooperating
sponsor shall pay to the United States
the value of the commodities, mone-
tized proceeds or program income, lost,
damaged, or misused, unless A.l1.D. de-
termines that such improper distribu-
tion or use, or such loss or damage,
could not have been prevented by prop-
er exercise of the cooperating sponsor’s
responsibility under the Operational
Plan or TA and this Regulation. In de-
termining whether there was a proper
exercise of the cooperating sponsor’s
responsibility, A.l1.D. shall consider
normal commercial practices in the
country of distribution and the prob-
lems associated with carrying out pro-
grams in developing countries. Pay-
ment by the cooperating sponsor shall
be made in accordance with paragraph
(g) of this section, except that the
USAID or Diplomatic Post may agree
to permit a cooperating sponsor to re-
place commodities lost, damaged, or
misused with similar commodities of
equal value.

(e) Fault of others in country of dis-
tribution and in intermediate country. (1)
In addition to survey and/or outturn re-
ports to determine ocean carrier loss
and damage, the cooperating sponsor
shall, in the case of landlocked coun-
tries, arrange for an independent sur-
vey at the point of entry into the re-
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cipient country and to make a report
as set forth in paragraph (c)(1) of this
section. CCC will reimburse the cooper-
ating sponsor for the costs of a survey
as set forth in paragraph (c)(1)(iv).

(2) If a cooperating sponsor acquires
any right against a person or govern-
mental or nongovernmental organiza-
tion based on an event for which the
person or organization is responsible
that resulted in the damage, loss or
misuse of any commodity, monetized
proceeds or program income, the co-
operating sponsor shall file a claim
against the liable party or parties for
the value of the commodities, mone-
tized proceeds or program income lost
damaged or misused and shall make
every reasonable effort to collect the
claim. A copy of the claim and related
documents shall be provided to USAID
or the Diplomatic Post. Cooperating
sponsors who fail to file or pursue such
claims shall be liable to A.1.D. for the
value of the commodities or monetized
proceeds or program income lost, dam-
aged, or misused: Provided, however,
that the cooperating sponsor may elect
not to file a claim if the loss is less
than $500 and such action is not detri-
mental to the program. Cooperating
sponsors may retain $150 of any
amount collected on an individual
claim. In addition, cooperating spon-
sors may, with the written approval of
USAID or the Diplomatic Post, retain
either special costs such as reasonable
legal fees that they have incurred in
the collection of a claim, or pay such
legal fees with monetized proceeds or
program income. Any proposed settle-
ment for less than the full amount of
the claim must be approved by USAID
or the Diplomatic Post prior to accept-
ance. When the cooperating sponsor
has exhausted all reasonable attempts
to collect a claim, it shall request
USAID or the Diplomatic Post to pro-
vide further instructions in accordance
with paragraph (e)(4).

(3) Calculation of the amount of a claim
against others. A claim is the right a co-
operating sponsor has against a third
party as a result of an event for which
the third party is responsible that
caused the loss, damage or misuse of
commodities, monetized proceeds or
program income. The amount of the
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claim is based on the value of the com-
modities, monetized proceeds or pro-
gram income lost, damaged or misused
as a result of the event. An individual
claim may not be broken down artifi-
cially to enlarge the amount the co-
operating sponsor may retain as an ad-
ministrative allowance on collection of
the claim. For example, if a cooper-
ating sponsor has a contract with a
carrier to transport commodities, and
losses occur during a single shipment
of commodities from points A to B, the
cooperating sponsor has one claim
against the carrier, and the amount of
the claim will be based on the total
value of the commodities lost during
the shipment from A to B even though
some of the loss might have occurred
on each of several trucks or by sub-
contractors used by the carrier to sat-
isfy its contract responsibility to
transport the commodities.

(4) Reasonable attempts to collect
the claim shall not be less than the fol-
low-up of initial billings with three
progressively stronger demands at not
more than 30-day intervals. If these ef-
forts fail to elicit a satisfactory re-
sponse, legal action in the judicial sys-
tem of the cooperating country should
be pursued unless:

(i) Liability of the third party is not
provable,

(ii) The cost of pursuing the claim
would exceed the amount of the claim,

(iii) The third party would not have
enough assets to satisfy the claim after
a judicial decision favorable to the co-
operating sponsor,

(iv) Maintaining legal action in the
country’s judicial system would seri-
ously impair the cooperating sponsor’s
ability to conduct an effective program
in the country, or

(v) It is inappropriate for reasons re-
lating to the judiciary or judicial sys-
tem of the country.

A cooperating sponsor’s decision not to
take legal action, and reasons there-
fore, must be submitted in writing to
USAID or the Diplomatic Post for re-
view and approval, and USAID or the
Diplomatic Post may require the co-
operating sponsor to obtain and submit
the opinion of competent legal counsel
to support its decision. A cooperating
sponsor also may request approval to
terminate legal action after it has
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commenced if it is apparent that any of
the exceptions described above be-
comes applicable or if it is otherwise
appropriate to terminate legal action
prior to judgment. In each instance,
USAID or the Diplomatic Post must
provide the cooperating sponsor a writ-
ten explanation of its decision within
45 days from the date the request is re-
ceived or inform the cooperating spon-
sor in writing regarding the reason(s)
the USAID or Diplomatic Post needs
more time to make a decision. If
USAID or the Diplomatic Post ap-
proves a cooperating sponsor’s decision
not to take further action on the claim
for reasons described in paragraphs
(e)(@)(iv) or (v) of this section, the co-
operating sponsor shall assign the
claim to A.l1.D. and shall provide to
A.1.D. all documentation relating to
the claim. When USAID or the Diplo-
matic Post takes an assignment of a
claim or claims from a cooperating
sponsor, the USAID or Diplomatic Post
shall consult AID/W regarding the ap-
propriate action to take on the as-
signed claim(s), unless standing guid-
ance is in effect.

(5) As an alternative to legal action
in the judicial system of the country
with regard to claims against a public
entity of the government of the cooper-
ating country, the cooperating sponsor
and the cooperating country may agree
to settle disputed claims by an appro-
priate administrative procedure and/or
arbitration. This alternative may be
established in the Host Country Food
for Peace Program Agreement required
under §211.3(b), or by a separate formal
understanding, and must be submitted
to USAID or the Diplomatic Post for
review and approval. Resolution of dis-
puted claims by any administrative
procedure or arbitration agreed to by
the cooperating sponsor and the co-
operating country should be final and
binding on the parties.

(f) Reporting losses to USAID or the
Diplomatic Post. (1) The cooperating
sponsor shall provide the USAID or
Diplomatic Post a quarterly report re-
garding any loss, damage or misuse of
commodities, monetized proceeds or
program income. The report must be
provided within 30 days after the close
of the calendar quarter and shall con-
tain the following information except
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for commodity losses less than $500:
who had possession of the commodities,
monetized proceeds or program in-
come; who, if anyone, might be respon-
sible for the loss, damage or misuse;
the kind and quantity of commodities;
the size and type of containers; the
time and place of loss, damage or mis-
use; the current location of the com-
modities; the program number; CCC
contract number, if known, and if not
known, other identifying numbers
printed on the commodity containers;
the action taken by the cooperating
sponsor with respect to recovery or dis-
posal; and the estimated value of the
loss, damage or misuse. If any of this
information is not available, the co-
operating sponsor shall explain why it
is not. The report simply may identify
separately commodity losses valued at
less than $500 and indicate the esti-
mated value of the commodities lost
damaged or misused and the action
taken by the cooperating sponsor with
respect to recovery or disposal, except
that the cooperating sponsor shall in-
form the USAID or Diplomatic Post if
it has reason to believe there is a pat-
tern or trend in the loss, damage or
misuse of such commodities and pro-
vide the information described above
for losses of $500 or more together with
such other information available to it.
USAID or the Diplomatic Post may re-
quire additional information about any
commodities lost, damaged or misused.
Information in the quarterly report
may be provided in tabular form to the
extent possible, and the report shall
enclose a copy of any claim made by
the cooperating sponsor during the re-
porting period.

(2) If any commodity, monetized pro-
ceeds or program income is lost or mis-
used under circumstances which give a
cooperating sponsor reason to believe
that the loss or misuse has occurred as
a result of criminal activity, the co-
operating sponsor shall promptly re-
port these circumstances to the A.1.D.
Inspector General through AID/W,
USAID or the Diplomatic Post, and
subsequently to the appropriate au-
thorities of the cooperating country
unless instructed not to do so by A.l.D.
The cooperating sponsor also shall co-
operate fully with any subsequent in-
vestigation by the Inspector General
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and/or authorities of the cooperating
country.

(g) Handling claims proceeds. Claims
against ocean carriers shall be col-
lected in U.S. dollars (or in the cur-
rency in which freight is paid, or a pro
rata share of each) and shall be remit-
ted (less amounts authorized to be re-
tained) by nongovernmental cooper-
ating sponsors to CCC. With respect to
commodities, claims against non-
governmental cooperating sponsors
shall be paid to CCC or AID/W in U.S.
dollars; amounts paid by other cooper-
ating sponsors and third parties in the
country of distribution shall be depos-
ited with the U.S. Disbursing Officer,
American Embassy, preferably in U.S.
dollars with instructions to credit the
deposit to CCC Account No. 12X4336, or
in local currency with instructions to
credit the deposit to Treasury sales ac-
count 20FT401. Any conversion re-
quired for these deposits shall be at the
highest rate of exchange legally ob-
tainable on the date of deposit unless
A.1.D. agrees otherwise in writing.
With respect to monetized proceeds and
program income, amounts recovered
should be deposited into the special in-
terest-bearing account established for
the monetized proceeds and may be
used for purposes of the approved pro-
gram.

(h) General average. CCC shall—

(1) Be responsible for settling general
average and marine salvage claims;

(2) Retain the authority to make or
authorize any disposition of commod-
ities which have not commenced ocean
transit or of which the ocean transit is
interrupted, and receive and retain any
monetary proceeds resulting from such
disposition;

(3) In the event of a declaration of
general average, initiate, prosecute,
and retain all proceeds of cargo loss
and damage claims against ocean car-
riers; and

(4) Receive and retain any allowance
in general average. CCC will pay any
general average or marine salvage
claims determined to be due.

§211.10 Records and reporting re-

quirements.
(a) Records. Cooperating sponsors and
recipient agencies shall maintain

records and documents in a manner
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which accurately reflects the operation
of the program and all transactions
pertaining to the receipt, storage, dis-
tribution, sale, inspection and use of
commodities and to receipt and dis-
bursement of any monetized proceeds
and program income. Such records
shall be retained for a period of 3 years
from the close of the U.S. fiscal year to
which they pertain, or longer, upon re-
quest by A.1.D. for cause, such as in the
case of litigation of a claim or an audit
concerning such records. The cooper-
ating sponsor shall transfer to A.l1.D.
any records, or copies thereof, re-
quested by A.1.D.

(b) Reports. Cooperating sponsors
shall submit two copies of audits per-
formed in accordance to §211.5(c). In
addition, cooperating sponsors shall
submit to USAID or the Diplomatic
Post, and to AID/W such reports as
A.1.D. may reasonably request. The fol-
lowing is a list of the principal types of
reports that are to be submitted at
least annually:

(1) Periodic summary reports show-
ing receipt, distribution, and inventory
of commodities and proposed schedules
of shipments or calls forward.

(2) Reports relating to the generation
of monetized proceeds and program in-
come and the use of such funds for pur-
poses specified in the Operational Plan
or TA. See §211.5(1).

(3) Reports relating to progress and
problems in the implementation of the
program.

(4) Reports shall be submitted in suf-
ficient detail to enable USAID or the
Diplomatic Post to assess and to make
recommendations as to the ability of
the cooperating sponsors to effectively
plan, manage, control and evaluate the
Food for Peace programs under their
administration.

(5) At the time that an emergency
program under Public Law 480, title Il
is initiated, whether by a govern-
mental or nongovernmental cooper-
ating sponsor, USAID or the Diplo-
matic Post should

(i) Make a determination regarding
the ability of the cooperating sponsor
to perform the record-keeping required
by this §211.10, and

(ii) In those instances in which those
specific record-keeping requirements
cannot be followed, due to emergency

§211.11

circumstances, specify exactly which
essential information will be recorded
in order to account fully for title Il
commodities and monetized proceeds.

(c) Inspection and audit. Cooperating
sponsors and recipient agencies shall
cooperate with and assist U.S. Govern-
ment representatives to enable them at
any reasonable time to:

(1) Examine activities and records of
the cooperating sponsor, recipient
agencies, processors, or others, per-
taining to the receipt, storage, dis-
tribution, processing, repackaging, sale
and use of commodities by recipients;

(2) Inspect commodities in storage, or
the facilities used in the handling or
storage of commodities;

(3) Examine and audit books and
records, including financial books and
records and reports pertaining to stor-
age, transportation, processing, re-
packaging, distribution, sale and use of
commodities and pertaining to the de-
posit and use of any monetized pro-
ceeds and program income;

(4) Review the overall effectiveness of
the program as it relates to the objec-
tives set forth in the Operational Plan
or TA; and

(5) Examine or audit the procedure
and methods used in carrying out the
requirements of this Regulation.

Inspections and audits of title Il emer-
gency programs will take into account
the circumstances under which such
programs are carried out.

§211.11 Suspension, termination, and
expiration of program.

(a) Termination or suspension by A.l1.D.
All or any part of the assistance pro-
vided under the program, including
commodities in transit, may be termi-
nated or suspended by A.1.D. at its dis-
cretion if AID/W determines that a co-
operating sponsor has failed to comply
with the provisions of the approved
Operational Plan or TA, or of this Reg-
ulation, or that the continuation of
such assistance is no longer necessary
or desirable. If AID/W believes that cir-
cumstances permit, AID/W will provide
a nongovernmental cooperating spon-
sor written notice of A.l1.D.’s intention
to terminate or suspend the cooper-
ating sponsor’s program, together with
an explanation of the reason(s) for
A.1.D.’s action, at least 30 days prior to
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the date indicated in the notice that
the program will be terminated or sus-
pended. Comments provided by the
nongovernmental cooperating sponsor
prior to the effective date of the termi-
nation or suspension shall be consid-
ered by AID/W in determining whether
to rescind the notice. When a program
is terminated or suspended, title to
commodities which have been trans-
ferred to the cooperating sponsor, or
monetized proceeds, program income
and real or personal property procured
with monetized proceeds or program
income shall, at the written request of
USAID, the Diplomatic Post or AID/W,
be transferred to the U.S. Government
by the cooperating sponsor or shall
otherwise be transferred by the cooper-
ating sponsor as directed by A.1.D. Any
then excess commodities on hand at
the time the program is terminated
shall be disposed of in accordance with
§211.5 (0) and (p) or as otherwise in-
structed by USAID or the Diplomatic
Post. If it is determined that any com-
modity authorized to be supplied under
the Operational Plan or TA is no
longer available for Food for Peace
programs, such authorization shall ter-
minate with respect to any commod-
ities which, as of the date of such de-
termination have not been delivered
f.o.b. or f.a.s. vessel, provided that
every effort will be made to give ade-
gquate advance notice to protect cooper-
ating sponsors against unnecessarily
booking vessels.

(b) Expiration of program. Upon expi-
ration of the approved program under
circumstances other than those de-
scribed in paragraph (a), the cooper-
ating sponsor shall deposit with the
U.S. Disbursing Officer, American Em-
bassy, with instructions to credit the
deposit to CCC Account No. 20FT401,
any remaining monetized proceeds or
program income, or the cooperating
sponsor shall obtain approval from
AID/W for the use of such monetized
proceeds or program income, or real or
personal property procured with such
proceeds or income, for purposes con-
sistent with those authorized for sup-
port from A.1.D.
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§211.12 Waiver and amendment au-
thority.

The Assistant Administrator for
Food and Humanitarian Assistance,
A.1.D., may waive, withdraw, or amend,
at any time, any or all of the provi-
sions of this Regulation 11 if such pro-
vision is not statutory and it is deter-
mined to be in the best interest of the
U.S. Government to do so. Any cooper-
ating sponsor which has failed to com-
ply with the provisions of this Regula-
tion or any instructions or procedures
issued in connection herewith, or any
agreements entered into pursuant here-
to may at the discretion of A.1.D. be
suspended or disqualified from further
participation in any distribution pro-
gram. Reinstatement may be made at
the option of A.1.D. Disqualification
shall not prevent A.1.D. from taking
other action through other available
means when considered necessary.

APPENDIX | TO PART 211—OPERATIONAL
PLAN

A. General Outline of Operational Plans for
Title Il Activities

In addition to any other requirement of
law or regulation, the Operational Plan will
include information outlined below to the
extent it is applicable to the specific activ-
ity.

1. Program Goals.

Describe program goals and criteria for
measuring progress toward reaching the
goals. Each program should be designed to
achieve measurable objectives within a spec-
ified period of time.

2. Program Description.

a. Describe the characteristics, extent and
severity of problems that the program will
address.

b. Provide a clear concise statement of spe-
cific objectives for each program and of cri-
teria for measuring progress towards reach-
ing the objectives. If there are several objec-
tives, indicate priorities.

c. Describe the target population by pro-
gram, including economic/nutrition-related
characteristics, sufficiently to permit a de-
termination of recipient eligibility for title
Il commodities. Describe the educational
and employment characteristics of the tar-
get group, if relevant to program objectives;
the rationale for selection of the target
group, the rationale for the selection of the
geographical areas where programs will be
carried out; the calculation of coverage and
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the percent of total
reached.

d. Describe the intervention including:

(1) Ration composition. A description of ra-
tions, rationale for size and composition, as-
sessment of effectiveness (dilution, sharing,
acceptance).

(2) Complementary program components and
inputs. ldentify existing or potential com-
plementary program components, i.e., edu-
cation, growth monitoring, training, etc.,
that are necessary to achieve program im-
pact, including determination of financial
costs and sources of funding.

(3) Monetization. Describe to whom the
commodities will be sold; the sales price
(which shall not be less than the value of the
food commodities f.a.s. or f.0.b.); arrange-
ments for deposit of the monetization pro-
ceeds in a special (segregated), interest bear-
ing account, pending use of the proceeds plus
interest for the program; and the capability
of the cooperating sponsor and recipient
agencies to use and account for monetized
proceeds properly as well as technical assist-
ance the cooperating sponsor intends to ob-
tain or provide if necessary in order to en-
sure that there are adequate financial and
other management systems for the program
proposed.

(4) Intervention strategy. Describe how the
commodities, monetization proceeds, pro-
gram income and other program components
will address the problems. Indicate the re-
cipient agencies to which commodities, mon-
etized proceeds or program income will be
transferred, and identify those recipient
agencies which will not be required to exe-
cute Recipient Agency Agreements, and pro-
vide a brief explanation of the reasons.

(5) Linkages with other development activi-
ties, such as health or agricultural extension
services. Describe specific areas of collabora-
tion relative to program purposes.

(6) Monitoring and evaluation. Include a de-
scription of the evaluation plan, including
information to be collected for purposes of
assessing program operations and impact.
Describe the monitoring system for collec-
tion, analysis and utilization of information.
Include a schedule for carrying out the eval-
uation as well as a plan for conducting au-
dits (Regulation 11, section 211.5(c)).

(7) Program period. The Operational Plan
should cover enough time for a program to
become fully operational and to permit eval-
uation of its effectiveness, including specific
measurement of progress in achieving the
stated program goals. Normally this will be
a multi-year time frame, such as three to
five years. Plans for and considerations in-
volved in phasing-out U.S.G. support, and
any phasing-over to non-U.S.G. support,
should be discussed.

3. Program funding. Provide details of host
government, cooperating sponsor and other
non-USG support for the proposed program,

target population
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with specific budgetary information on how
these funds are to be used (e.g. complemen-
tary inputs, transport, administration).
Where relevant, discussion of arrangements
which will be made covering voluntary con-
tributions.

4. Publicity. Describe how the requirements
for public recognition, container marking,
and use of funds set forth in Regulation 11,
§§211.5i(h), (i) and (k) and in 211.6 (a) and (b),
will be met.

5. Logistics. Provide a logistics plan that
demonstrates the adequacy and availability
in recipient country of port facilities, trans-
portation and storage facilities to handle the
flow of commodities to recipients to prevent
spoilage or waste. A further affirmation
must be made at the time of exportation of
the commodity from the United States.

6. Disincentives. Furnish sufficient informa-
tion concerning the plan of distribution and
the target group of recipients so that a de-
termination can be made as to whether the
proposed food distribution would result in
substantial disincentive to domestic food
production. It is not necessary to provide a
disincentive analysis if A.l.D. or USDA has
completed such an analysis for another pro-
gram that is relevant to the program pro-
posed by the cooperating sponsor.

7. Accountability. Describe the method to be
used to supervise, monitor, and account for
the distribution or sale of commodities and
the use of monetized proceeds and program
income.

8. Import duty. Provide information to show
approval of foreign government to import
the donated commodities duty free.

9. Voluntary agency regular programs. An
Operational Plan is required for all regular,
i.e., non-emergency, title Il nongovern-
mental cooperating sponsor programs as part
of their program submission, along with the
Annual Estimate of Requirements (AER), to
USAID or the Diplomatic Post and AID/W.
When new multi-year Operational Plans are
required, they should be prepared and sub-
mitted in advance of the year in which they
are to begin, in order to permit adequate
time for substantive review and approval. In
any event, nongovernmental cooperating
sponsor Operational Plans should be sub-
mitted to AID/W no later than the Mission
Action Plan covering the following fiscal
year’s program. Once an Operational Plan
has been approved, only an updating will be
required on an annual basis, unless there has
been a significant change from the approved
plan’s program directives, methodology, de-
sign or magnitudes. Updates should be sub-
mitted each year for review with the AERs.

B. Operational Plans for Emergency Programs

The response to emergency situations
using title Il resources does not usually per-
mit the same degree of detail and certainty
of analysis that is expected in planning title
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Il non-emergency programs. However, Oper-
ational Plans are required for all nongovern-
mental cooperating sponsors’ emergency
programs, along with the AER. An Oper-
ational Plan for an emergency program must
cover the same basic elements, set forth
above, as for a nonemergency program. Thus,
all of the above basic issues set forth in the
Operational Plan format must be addressed
when proposing title Il emergency programs
as well as regular nonemergency programs.

C. USAID/Diplomatic Post Responsibilities

A USAID or Diplomatic Post is expected to
comment on the substance and adequacy of a
nongovernmental cooperating  sponsor’s
Operational Plan when submitted to AID/W
along with a program request, and to address
the plan’s relationship to and consistency
with the Mission’s Country Development
Strategy Statement.

D. Required Approval for Program Change

Cooperating sponsors agree not to deviate
from the program as described in the Oper-
ational Plan and other program documents
approved by A.l1.D., without the prior written
approval of A.1.D.

E. Emergency Assistance Program Requests

Any cooperating sponsor (governmental or
nongovernmental) may initiate an emer-
gency assistance proposal under Public Law
480, title Il. Requests are received by a
USAID or Diplomatic Post and reviewed and
approved before forwarding to AID/W with
appropriate recommendations.

a. Nongovernmental emergency program
requests can be cabled by USAID or the Dip-
lomatic Post for AID/W review based on in-
formation provided and using procedures es-
tablished for regular programs as described
in Regulation 11, §211.5(a): AER and Oper-
ational Plan.

b. A foreign government or international
organization (other than World Food Pro-
gram) emergency request normally requires
more Mission involvement in program design
and management. However, as in the case of
nongovernmental programs, the approval
will be based on a cabled program summary
based on the program plan outlined in (2)
above. On approval, AID/W will prepare a
Transfer Authorization (TA) to be signed by
the recipient government specifying terms of
the program and reporting requirements. Ad-
ditional guidance in preparing government-
to-government or international organiza-
tions emergency requests is in chapter 9 and
Exhibit A of A.l.LD. Handbook 9. The TA
serves as (1) the Food for Peace Agreement
between the U.S. Government and the co-
operating sponsor, (2) the project authoriza-
tion document, and (3) the authority for the
CCC to ship commodities. (Under Pub. L. 480,
section 207(a), not later than 15 days after re-
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ceipt of a call forward from a field mission
for commodities, the order shall be trans-
mitted to the CCC.)

F. Local Currency Programs (Public Law 480,
Title 11 Section 203)

Detailed guidance for preparing, approv-
ing, implementing and administering these
programs is provided in chapters 6, 7, and 11
of A.1.D. Handbook 9.

G. Problems Conducting Programs In
Developing Countries

Describe the problems that can be antici-
pated in implementing the program in the
recipient country as a result of its being a
developing country.

H. Waivers

A cooperating sponsor should provide a
justification for the waiver of any specific
section or sections of Regulation 11 that it
believes necessary for the program.
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Subpart E—Exemptions From Disclosure

212.41 Exemptions from publication and dis-
closure requirements of subparts B, C,
and D.

212.42 Exemption from 5 U.S.C. 552.

Subpart F—Opening of Records for
Nonofficial Research Purposes.

212.51 General Policy.
AUTHORITY: 22 U.S.C. 2381(a).

SOURCE: 61 FR 43002, Aug. 20, 1996, unless
otherwise noted.

Subpart A—General

§212.1 Statement of policy.

(@) It is the policy of the United
States Agency for International Devel-
opment (hereinafter “USAID” or “the
Agency”) that information about its
objectives and operations be freely
available to the public in accordance
with the provisions of the Freedom of
Information Act (“FOIA”), 5 U.S.C. 552,
as amended; the President’s Memo-
randum for Heads of Departments and
Agencies regarding the FOIA, 29 Week-
ly Comp. Pres. Doc. 1999 (October 4,
1993); and the Attorney General’s
Memorandum of the same title and
date. The Director, Office of Adminis-
trative Services, Bureau for Manage-
ment, or his/her designee, is respon-
sible on behalf of the Agency for ad-
ministration of the provisions of the
regulations set forth in this part.

(b) In addition, concerning the Inter-
national Cooperation and Development
Agency (“IDCA”), pursuant to executive
order and delegations of authority
USAID is responsible not only for man-
agement of its own affairs but also for
those of IDCA. The policy of IDCA in
the FOIA area has been determined by
USAID to be identical to that of
USAID, as stated in this section.
Therefore, all policies and procedures
set forth in this part apply equally to
IDCA as to USAID; and it is intended
that references in this part to “USAID”
or “the Agency” shall, wherever appro-
priate, include or mean a reference to
IDCA. Accordingly, all IDCA FOIA-re-
lated matters shall be referred to and
processed by USAID staff under this
part as though they were USAID mat-
ters.

§212.11

(c) AIll records of USAID shall be
made available to the public upon com-
pliance with the procedures established
in §212.33, except to the extent a deter-
mination is made to withhold a record
exemptible under 5 U.S.C. 552(b). Such
a determination shall be made pursu-
ant to procedures set forth in §212.36,
212.37 and 212.38.

(d) The term “record” as used in this
part includes all books, papers, maps,
photographs, or other documentary
material or copies thereof, regardless
of physical form or characteristics,
made in or received by USAID (includ-
ing its missions or offices abroad), and
preserved as evidence of its organiza-
tion, functions, policies, decisions, pro-
cedures, operations, or other activities.
The term does not include copies of the
records of other U.S. Government agen-
cies, foreign governments, inter-
national organizations, or non-govern-
mental entities which do not evidence
organization, functions, policies, deci-
sions, procedures, operations, or activi-
ties of USAID.

Subpart B—Publication in the
Federal Register

§212.11 Materials to be published.

(a) USAID separately states and cur-
rently publishes in the FEDERAL REG-
ISTER for the information and guidance
of the public:

(1) Descriptions of its central and
field organization and the established
places at which, the officers from
whom, and the methods whereby, the
public may secure information, make
submittals or requests, or obtain deci-
sions;

(2) Statements of the general course
and method by which its functions are
channelled and determined, including
the nature and requirements for all for-
mal and informal procedures available;

(3) Rules of procedure, descriptions of
forms available or the places at which
forms may be obtained, and instruc-
tions as to the scope and contents of
all papers, reports, or examinations;

(4) Substantive rules of general appli-
cability adopted as authorized by law,
and statements of general policy or in-
terpretations of general applicability
formulated and adopted by USAID; and
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(5) Every amendment, revision or re-
peal of the material listed in this sec-
tion.

(b) USAID Public Notice No. 1 and
the USAID Regulations published in
chapter Il of Title 22 and in subtitle A,
Chapter 7 of Title 41 of the Code of Fed-
eral Regulations implement the provi-
sions of this section.

§212.12 Effect of nonpublication.

The materials referenced in §212.11
shall not be binding upon or otherwise
adversely affect a person unless either

(a) The materials were in fact pub-
lished in the FEDERAL REGISTER or

(b) The person otherwise had actual
and timely notice of the content of
such materials.

§212.13 Incorporation by reference.

For purposes of this subpart B,
USAID matters which are reasonably
available to the class of persons af-
fected thereby are deemed to be pub-
lished in the FEDERAL REGISTER when
they have been incorporated by ref-
erence therein with the approval of the
Director of the Federal Register.

Subpart C—Availability of Infor-
mation for Public Inspection
and Copying

§212.21 Public records.

In accordance with this subpart,
USAID makes the following informa-
tion and materials available for public
inspection and copying:

(a) All final opinions (including con-
curring and dissenting options), and all
orders made in the adjudication of the
cases:

(b) those statements of policy and in-
terpretations which have been adopted
by the Agency and are not published in
the FEDERAL REGISTER; and

(c) Administrative staff manuals and
instructions to staff that affect any
member of the public.

§212.22 Protection of personal pri-
vacy.

To the extent required to prevent a
clearly unwarranted invasion of per-
sonal privacy, USAID may delete iden-
tifying details when USAID makes
available or publishes an opinion,
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statement of policy, interpretation, or
staff manual or instruction. USAID
will, in each such case, explain in writ-
ing the justification for the deletion.

§212.23 Current index.

USAID maintains and makes avail-
able for public inspection and copying
a current index providing identifying
information for the public as to any
matter which has been issued, adopted,
or promulgated after July 4, 1967, and
which is required by §212.21 to be made
available or published. Publication of
an index is deemed both unnecessary
and impractical. However, copies of the
index are available, upon request, for a
fee based on the direct cost of duplica-
tion.

§212.24 Effect of noncompliance.

No final order, opinion, statement of
policy, interpretation, or staff manual
or instruction that affects any member
of the public will be relied upon, used,
or cited as precedent by USAID against
any private party unless it has been in-
dexed and either made available or
published as provided by this subpart,
or unless that private party shall have
actual and timely notice of the terms
thereof.

§212.25 Procedures for obtaining ma-
terials under this subpart.

(@) The materials required to be
made available for public inspection
and copying in accordance with this
subpart are available to members of
the public at USAID’s Public Reading
Room, Room 1113, 1621 North Kent
Street, Rosslyn, Virginia 22209, which
is open from 9 a.m. to 5 p.m., Monday
through Friday, except on holidays. All
such materials are available in elec-
tronic form (disks) only; to a reason-
able degree, assistance will be provided
in use of necessary equipment.

(b) Requests for materials which are
available under this subpart should fol-
low the procedures under §212.33(a) of
this part.

(c) The direct costs of any necessary
duplication will be charged in accord-
ance with the fee schedule set forth in
§212.35.

(d) USAID Missions and offices in
countries abroad are not responsible
for the maintenance of the index and
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materials available under this subpart.
However, insofar as they do have these
materials, they will make them avail-
able to citizens of the United States
who are present in their respective
countries upon application made either
or in person in writing to the USAID
Director, or other principal USAID of-
ficer, c/o American Embassy in the ap-
plicable country.

Subpart D—Access to Agency
Records

§212.31 Availability of agency records.

Upon receiving a request which rea-
sonably describes a USAID record, and
which is made in accordance with the
provisions of this subpart, USAID will
make such records, except the fol-
lowing, promptly available to the re-
questing party:

(a) Matters published in the FEDERAL
REGISTER pursuant to subpart B;

(b) Matters made available to the
public pursuant to subpart C; and

(c) Matters exempt from disclosure
pursuant to §212.41 or §241.42 of this
part.

§212.32 Identification of records.

The request for a record by a member
of the public must contain a reason-
ably specific description of the par-
ticular record sought so that a USAID
officer who is familiar with the subject
matter of the request may be able to
locate the record with a reasonable
amount of effort. A description that in-
cludes as much information as possible,
such as the subject matter, format, ap-
proximate date and, where pertinent,
the name of the country or person in-
volved, will facilitate the search for
the requested record.

§212.33 Procedure
quests.

(a) Requests for records, other than
records available at the Public Reading
Room identified in §212.24(a), may be
made by a member of the public in
writing only to the Chief, Customer
Outreach and Oversight Staff, Room
1113, SA-16, Agency for International
Development, Department of State, 320
21st Street, N.W., Washington, D.C.
20523-1608. The request and the enve-
lope must be plainly marked “FOIA Re-

for making re-

§212.34

quest.” Requests may be made orally,
that is, in person, only for records and
materials available at the Public Read-
ing Room.

(b) Requests for records may be made
directly to a USAID mission or office
abroad only by a citizen of the United
States who is present in that country
and must be by written application to
the USAID Director (or other principal
USAID officer), care of the American
Embassy in that country. Any such
written request and its envelope must
be plainly marked “FOIA Request.”

(c) Only signed original (as opposed
to electronically transmitted) requests
are acceptable for procedures pursuant
to paragraphs (a) and (b) of this sec-
tion. Telephoned requests, or in-person
requests other than to the Public Read-
ing Room, cannot be accepted. If a
written request not properly marked
“FOIA Request” on both the letter and
envelope is thereby delayed in reaching
the Chief, Office of Customer Outreach
and Oversight Staff, such request will
not be deemed received by USAID until
actually received by that official. In
the event of such a delay, the person
making the request will be furnished a
notice of the effective date of receipt.

§212.34 Procedures for responding to
requests for records.

(a) Upon receipt by the Chief, Office
of Customer Outreach and Oversight
Staff, of a reasonably specific request
made pursuant to §212.33 of this part, a
maximum of ten working days will nor-
mally be taken to determine to what
extent the Agency can provide the in-
formation requested. Upon the making
of that determination, the person mak-
ing the request will be promptly so in-
formed. Copies of the releasable docu-
ments will be made available promptly
thereafter upon receipt of applicable
fees and charges as set forth in §212.35.

(b)(1) In unusual circumstances,
USAID may not be able to determine
the availability of the requested docu-
ments within ten working days, in
which event the person making the re-
quest will be informed by written no-
tice of the delay, the reasons for the
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delay and the date on which a deter-
mination may be expected. In this con-
text, the term “unusual circumstances”
refers to the following situations:

(i) When there is a need to search for
and collect the requested records from
field facilities or other establishments
that are separate from the office proc-
essing the request;

(i) When there is a need to search
for, collect, and appropriately examine
a voluminous amount of separate and
distinct records which are sought in a
single request; or

(iii) When there is a need for con-
sultation (which will be conducted with
all practicable speed) with another
agency having a substantial interest in
the determination of the request or
among two or more components of the
Agency, each having substantial sub-
ject-matter interest therein.

(2) The maximum time in making a
determination of availability, in the
event of such unusual circumstances,
will be twenty working days from re-
ceipt of the request. In the event that
only part of the permissible ten work-
ing days extension is used, then USAID
reserves the right, if necessary, to use
any remainder of such time for the de-
termination of an appeal, if one is
made.

(c) If a request is made to USAID for
material that is controlled or held by
another agency, the person making the
request will be immediately notified
that USAID does not have or control
the requested material and he/she will
be advised of the name of the control-
ling agency and of the address from
which the material may be requested,
unless the other agency has, by public
regulation, delegated the release au-
thority to USAID. If release authority
has been delegated, USAID will follow
the procedures authorized by the dele-
gation in determining whether to re-
lease the information. If a request for
material is referred to USAID from an-
other agency, the time period for deter-
mination of release of the information
will not start until the request is re-
ceived by the Chief, Office of Customer
Outreach and Oversight Staff; and the
person making the request will be im-
mediately notified of the referral and
of the date the request was received in
USAID. USAID will not accept referral
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of requests unless and until the Chief,
Customer Outreach and Oversight
Staff, or his/her designee, determines
that the material requested is actually
within the scope and control of the re-
lease authority of USAID.

(d) If only a part of a record is ex-
empt from disclosure, then any reason-
ably segregable portion of such record
will be furnished after deletion of the
portions which are exempt, provided
that the segregable portion constitutes
an intelligible record which is not dis-
torted out of context or contradictory
to the substance of the entire record
before segregation.

§212.35 Schedule of fees and method
of payment for services rendered.

(a) Definitions. (1) Direct costs means
those expenditures which the Agency
actually incurs in searching for and du-
plicating (and in the case of commer-
cial requesters, reviewing) documents
in order to respond to a FOIA request.

(2) Search includes all time spent
looking for material that is responsive
to a request, including page-by-page or
line-by-line identification of material
within documents. Line-by-line search
will not be done when duplicating an
entire document would prove the less
expensive and quicker method of com-
plying with a request. (“Search” for
this purpose is distinguished from “re-
view” (see paragraph (a)(4) of this sec-
tion).

(3) Duplication refers to the process of
making a copy of a document available
to the FOIA requester. Copies can take
the form of paper copy, microfilm or
audiovisual materials (among others)
and will be in a form that is reasonably
usable by requesters.

(4) Review refers to the process of ex-
amining documents located in response
to a commercial use request (see para-
graph (a)(5) of this section) to deter-
mine whether any portion of any docu-
ment located is permitted to be with-
held. It also includes processing any
documents for disclosure, e.g., doing all
that is necessary to redact those docu-
ments of exempt material and other-
wise preparing them for release. Re-
view does not include time spent re-
solving general legal or policy issues
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regarding the application of exemp-
tions.

(5) Commercial use request refers to a
request from or on behalf of one who
seeks information for a use or purpose
that is related to commerce, trade, or
the profit interest of the requester or
of the person on whose behalf the re-
quest is made. In determining whether
a requester properly belongs in this
category, the Agency will determine
the use to which a requester will put
the documents requested. Where the
Agency has reasonable cause to doubt
the use to which a requester will put
the records sought, or where that use is
not clear from the request itself, the
Agency may seek additional clarifica-
tion before assigning the request to a
specific category.

(6) Educational institution refers to a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, or an institution of
vocational education which operates a
program or programs of scholarly re-
search.

(7) Non-commercial scientific institution
refers to an institution that is not op-
erated on a “commercial” basis as that
term is referenced in paragraph (a)(5)
of this section and which is operated
solely for the purpose of conducting
scientific research, the results of which
are not intended to promote any par-
ticular product or industry.

(8) Representative of the news media re-
fers to any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term “news”
means information that is about cur-
rent events or that would be of current
interest to the public. Examples of
news media entities include television
or radio stations broadcasting to the
public at large, and publishers of peri-
odicals (but only in those instances
when they can qualify as disseminators
of “news” who make their products
available for purchase or subscription
by the general public). These examples
are not intended to be all-inclusive.
Moreover, as traditional methods of
news delivery evolve (e.g., electronic
dissemination of newspapers through

§212.35

telecommunications services), such al-
ternative media would be included in
this category. In the case of “freelance”
journalists, they may be regarded as
working for a news organization if they
can demonstrate a sound basis for ex-
pecting publication through such an
organization, even though not actually
employed by it. A publication contract
would be the clearest evidence, but the
Agency may also look to the past pub-
lication record of the requester in
making this determination.

(b) Fees to be charged. The following
specific fees shall be applicable with re-
spect to services rendered to members
of the public under this part:

(1) Commercial use requesters. Fees are
intended to cover the full estimated di-
rect costs of researching for, reviewing
for release, and duplicating the records
requested. Search costs are computed
based on the following formula: hours
spent by Agency personnel, whatever
their grade and location, and rounded
up to the nearest full hour, and includ-
ing locality pay for Washington-based
personnel only, at the basic annual
rate then payable to U.S. Government
employees at the GS-9/Step 4 level,
times 1.17 (to factor in related benefits)
and divided by 2080 (hours per work
year). Review costs are computed based
on the same formula but, instead,
using the rate then payable to employ-
ees at the GS-13/Step 4 level. Dupli-
cating costs are $0.20 per page. Search
costs will be assessed even though no
records may be found or even if, after
review, there is no disclosure of
records.

(2) Educational and non-commercial sci-
entific institution requester. The Agency
will provide documents to requesters in
this category for the cost of duplica-
tion alone ($0.20 per page), excluding
charges for the first 100 pages. To be el-
igible for inclusion in this category, re-
questers must show that a request is
being made under the auspices of a
qualifying institution and that the
records are sought in furtherance of
scholarly research, if the request is
from an educational institution or sci-
entific research, if the request is from
a non-commercial scientific institu-
tion. Requesters eligible for free search
must (as with all FOIA requesters) rea-
sonably describe the records sought.

891



§212.35

(3) Requesters who are representatives
of the news media. The Agency will pro-
vide documents to requesters in this
category for the cost of reproduction
alone ($0.20 per page), excluding
charges for the first 100 pages. To be el-
igible for inclusion in this category a
requester must meet the criteria in
paragraph (a)(8) of this section, and his/
her request must not be made for com-
mercial use. In reference to this class
of requesters, a request for records sup-
porting the news dissemination func-
tion of the requester shall not be con-
sidered to be a request that is for a
commercial use. Requesters eligible for
free search must also reasonably de-
scribe the records sought.

(4) All other requesters. The Agency
will charge requesters who do not fit
into any of the categories in para-
graphs (b) (1), (2), and (3) of this section
fees which recover the full direct cost
of search, and for reproducing records
that are responsive to the request, ex-
cept that the first 100 pages and the
first two hours of search time shall be
furnished without charge. The hourly
rates outlined in paragraph (b)(1) of
this section will prevail. Requesters
must reasonably describe the records
sought. Moreover, requests from sub-
jects for records filed in the Agency’s
Privacy Act System of Records will
continue to be treated under the fee
provisions of the Privacy Act of 1975
except that the first 100 pages of repro-
duction will be furnished without
charge.

(c) Non-payment of fees. (1) The Agen-
cy will begin assessing interest charges
on the thirty-first day following the
day on which the requester is advised
of the fee charge. Interest will be at
the rate prescribed in 31 U.S.C. 3717.

(2) Where a requester has previously
failed to copy a fee charged in a timely
fashion (i.e. within thirty days of the
billing date), the Agency will require
the requester to pay the full amount
owed plus any applicable interest as
provided in paragraph (c)(1) of this sec-
tion, and to make an advance payment
of the full amount of the remaining es-
timated fee before the Agency begins
to process a new request or continues
processing a then-pending request from
the requester.
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(3) When the Agency acts under para-
graph (c) (1) or (2) of this section the
administrative time limits prescribed
in subsection (a)(6) of the FOIA (i.e.,
ten working days from receipt of ini-
tial request and twenty working days
from receipt of appeals from initial de-
nial plus permissible extensions of
these time limits) will begin only after
the Agency has received fee payments
described in this section.

(d) Advance payments or confirmation.
Where USAID estimates or determines
that allowable charges to a requester
are likely to exceed $250, USAID will
require a requester to make an advance
payment of the entire estimated
charges before continuing to process
the request. Where the estimated
charges are in the $25-$250 range, then
USAID in its discretion, before proc-
essing the request, may require ei-
ther—

(1) An advance deposit of the entire
estimated charges or (2) Written con-
firmation of the requester’s willing-
ness, when billed, to pay such charges.

(e) Waiving or reducing fee. In accord-
ance with section (4)(A)(ii) of the FOIA,
the Agency will furnish documents
without charge or at reduced charges if
disclosure of the information is “in the
public interest” in that such disclosure
is likely to contribute significantly to
public understanding of the operations
or activities of the Government and is
not primarily in the commercial inter-
est of the requester. A requester may
at any time, up to a period not to ex-
ceed thirty days from the final USAID
decision concerning his/her request, re-
quest such waiver or reduction of fee
by letter addressed to the Chief, Cus-
tomer Outreach and Oversight Staff;
such request shall address the above
criteria for waiver. Such request will
initially be decided by the Chief, Cus-
tomer Outreach and Oversight Staff, or
his/her designee; such decision will nor-
mally be made, and the requester so
advised, within ten working days of its
receipt. The requester, if dissatisfied
with that decision, may appeal pursu-
ant to the same procedures as apply
under §212.36 and §212.37 of this part.

(f) Restrictions on assessing fees. With
the exception of requesters seeking
documents for a commercial use, Sec-
tion (4)(A)(iv) of the FOIA, as amended,
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requires agencies to provide the first
100 pages of duplication and the first
two hours of search time without
charge. Moreover, this section pro-
hibits agencies from charging fees to
any requester, including commercial
use requesters, if the cost of collecting
a fee would be equal to or greater than
the fee itself. These provisions work to-
gether so that, except for commercial
use requesters, the Agency will not
begin to assess fees until it has pro-
vided such free search and reproduc-
tion. For example, for a request that
involved two hours and ten minutes of
search time and resulted in 105 pages of
documents, the Agency will determine
the cost of only ten minutes of search
time and only five pages of reproduc-
tion. If this cost is equal to or less than
the cost of processing the payment in-
strument—a figure which the Agency
will from time to time review and de-
termine—then there will be no charge
to the requester.

(g) Other provisions—(1) Charges for
unsuccessful search. The Agency will as-
sess charges for time spent searching
even if the Agency fails to locate the
records or if records located are deter-
mined to be exempt from disclosure.

(2) Aggregating requesters. When the
Agency reasonably believes that a re-
quester or group of requesters is at-
tempting to break a request down into
a series of requests for the purpose of
evading the assessment of fees, the
Agency will aggregate any such re-
questers and charge accordingly.

(3) Effect of the Debt Collection Act of
1982 (Public Law 97-365). The Agency
will use the authorities of the Debt
Collection Act, including disclosure to
consumer reporting agencies and use of
collection agencies, where appropriate,
to encourage repayment.

(4) Remittances. (i) Remittances will
be in U.S. Dollars in the form of either
a personal check or bank draft drawn
on a bank in the United States or a
money order.

(ii) Remittances shall be made pay-
able to the order of the U.S. Treasury
and mailed to the Chief, Customer Out-
reach and Oversight Staff, at the ad-
dress set forth in §212.33(a) of this part.

§212.37

§212.36 Denial of request for access to
records.

(a) If it is determined that the Agen-
cy cannot comply with all or part of a
request for records, the person making
the request shall be immediately noti-
fied of the determination, the reasons
for the determination, the name and
title of each officer responsible for the
denial, and the right of the person to
appeal the adverse determination.

(b) The denial of a request for records
may be made, initially, only by the
Chief, Customer Outreach and Over-
sight Staff, or his/her designee.

(c) (1) Any person who has been de-
nied access to records pursuant to this
section may appeal the relevant deci-
sion not later than thirty days after
the date of the notification of denial
or, in the case of a partial denial, not
later than thirty days after the date
the releasable documents are actually
furnished to the person making the re-
quest, whichever is later. The appeal
shall be in writing addressed to the
Agency’s FOIA Appeals Officer, who is:

The Director, Office of Administrative Serv-
ices, Bureau for Management, Room 803,
SA-2, Agency for International Develop-
ment, 21st and Virginia Ave., N.W., Wash-
ington, D.C., 20523-0217.

(2) In order for the Agency to make a
timely response to the appeal, both the
text of the appeal and its envelope
must be plainly marked “FOIA Appeal”.
The appeal must contain a reasonable
description of the record sought and
withheld, a copy of the initial decision
to deny access and any other informa-
tion that will enable the Appeals Offi-
cer to make the final decision.

§212.37 Procedures for agency consid-
eration of appeals.

(a) Upon receipt of the appeal by the
Appeals Officer, a maximum of twenty
working days will normally be taken to
decide the appeal. In unusual cir-
cumstances, as defined in §212.34, the
twenty working days may be extended
by ten working days or by the number
of days not used in the original denial
of the request.
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(b) If the appeal is granted, the per-
son making the appeal shall be imme-
diately notified and copies of the re-
leasable documents shall be made
available promptly thereafter upon re-
ceipt of appropriate fees as set forth in
§212.35. If the appeal is denied in whole
or part, the person making the request
shall be immediately notified of the de-
cisions and of the provisions for judi-
cial review of the Agency’s denial of
the request.

(c) In the event a determination is
not issued within the applicable time
limit and the person making the re-
quest therefore chooses to sue the
Agency, the Agency-level determina-
tion process shall nonetheless con-
tinue.

(d) If an appeal not properly marked
“FOIA Appeal” on the text of the appeal
and/or envelope is thereby delayed in
reaching the Appeals Officer, it will
not be deemed received by the Appeals
Officer until actually received by him/
her. In such event, the person making
the appeal will be furnished notice of
the effective date of receipt.

§212.38 Predisclosure notification pro-
cedures for confidential commercial
information.

(a) In general. Confidential commer-

cial information provided to the Agen-
cy shall not be disclosed pursuant to a

FOIA request except in accordance
with this section. For purposes of this
section, the following definitions
apply:

(1) Confidential commercial information
means records provided to the Agency
by a submitter that arguably contain
material exempt from release under
Exemption 4 of FOIA, 5 U.S.C. 552(b)(4),
because disclosure could reasonably be
expected to cause substantial competi-
tive harm.

(2) Submitter means any person or en-
tity who provides confidential commer-
cial information to the Agency. The
term “submitter” includes, but is not
limited to, corporations, state govern-
ments and foreign governments.

(b) Notice to submitters. Whenever the
Agency receives a FOIA request for
confidential commercial information
and, pursuant to paragraph (c) of this
section, the submitter of such informa-
tion is entitled to receive notice of
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that request, then the Agency shall
promptly notify the submitter that it
has received the request, unless such a
notice is not required pursuant to para-
graph (g) of this section. The notice
shall be in writing and shall either de-
scribe the exact nature of the confiden-
tial commercial information requested
or provide a copy of the records or por-
tion of the records containing the con-
fidential commercial information. The
notice shall be addressed to the sub-
mitter and mailed, postage prepaid,
first class mail, to the submitter’s last
known address. Where notice is re-
quired to be given to a voluminous
number of submitters, in lieu of such a
mailing the notice may be posted or
published in a manner and place rea-
sonably calculated to provide notice to
the submitters.

(c) When notice is required; related mat-
ters. (1) For confidential commercial
information submitted prior to Janu-
ary 1, 1988, the Agency shall provide a
submitter with notice of its receipt of
a FOIA request whenever:

(i) The records are less than ten
years old and the information has been
designated by the submitter as con-
fidential commercial information; or

(ii) The Agency has reason to believe
that the disclosure of the information
could reasonably be expected to cause
substantial competitive harm to the
submitter thereof.

(2) For confidential commercial in-
formation submitted to the Agency on
or after January 1, 1988, the Agency
shall provide a submitter with notice
of its receipt of a FOIA request when-
ever:

(i) The submitter has designated the
information as confidential commer-
cial information pursuant to the re-
quirements of this section; or

(ii) The Agency has reason to believe
that the disclosure of the information
could reasonably be expected to cause
substantial competitive harm to the
submitter.

(3) Notice of a request for confiden-
tial commercial information falling
within paragraph (c)(2)(i) of this sec-
tion shall be required for a period of
not more than ten years after the date
of submission unless the submitter pro-
vides reasonable justification for a des-
ignation period of greater duration.
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(4) A submitter shall use good-faith
efforts to designate by appropriate
markings, either at the time a record
is submitted to the Agency or within a
reasonable period of time thereafter,
those portions of the record which it
deems to contain confidential commer-
cial information. The designation shall
be accompanied by a certification
made by the submitter, its agent or
designee that to the best of the submit-
ter’s knowledge, information and be-
lief, the record does, in fact, contain
confidential commercial information
that theretofore has not been disclosed
to the public.

(5) Whenever the Agency provides no-
tice to the submitter in accordance
with paragraph (c) of this section, the
Agency shall at the same time provide
written notice to the requester that it
is affording the submitter a reasonable
period of time within which to object
to the disclosure, and that, therefore,
the Agency may be required to enlarge
the time within which it otherwise
would respond to the request.

(d) Opportunity to object to disclosure.
To the extent permitted by law, the no-
tice required by paragraph (c) of this
section shall afford a submitter a rea-
sonable period of time within which
the submitter or its authorized rep-
resentative may provide the Agency
with a written objection to the disclo-
sure of the confidential commercial in-
formation and demonstrate why the
submitter believes that the records
contain confidential commercial infor-
mation whose disclosure would, prob-
ably, cause substantial competitive in-
jury to the submitter. Except where a
certification already has been made in
conformance with the requirements of
paragraph (c)(4) of this section, the ob-
jection shall be accompanied by certifi-
cation made by the submitter, its
agent or designee, that to the best of
the submitter’s knowledge, informa-
tion and belief, the record does, in fact,
contain confidential commercial infor-
mation that theretofore has not been
disclosed to the public. Information
provided by a submitter pursuant to
this paragraph may itself be subject to
disclosure under the FOIA.

(e) Notice of intent to disclose. (1) The
Agency shall give careful consideration
to objections made by a submitter pur-

§212.38

suant to paragraph (d) of this section
prior to making any administrative de-
termination of the issue. Whenever the
Agency decides to disclose information
despite the objection of a submitter,
the Agency shall forward to the sub-
mitter a written notice which shall in-
clude:

(i) A statement of the reasons for
which a submitter’s disclosure objec-
tions were not sustained; and

(if) A description of the information
to be disclosed.

(2) To the extent permitted by law,
the notice required to be given by para-
graph (e)(1) of this section shall be pro-
vided to the submitter a reasonable
number of days prior to the specific
disclosure date.

(3) Whenever the Agency provides no-
tice to the submitter in accordance
with paragraphs (e) (1) and (2) of this
section, the Agency shall at the same
time notify the requester

(i) That such a notice has been given
and

(ii) Of the proposed date for disclo-
sure.

(f) Notice of lawsuit. When a requester
brings suit seeking to compel the dis-
closure of information for which notice
is required pursuant to paragraph (c) of
this section, the Agency shall promptly
notify the submitter that such suit has
been filed.

(g) Exceptions to notice requirements.
The notice requirements of this section
shall not apply if:

(1) The Agency determines that the
information should not be disclosed;

(2) The information has been pub-
lished or has been officially made
available to the public;

(3) Disclosure of the information is
required by an Agency rule that;

(i) Was adopted pursuant to notice
and public comment;

(ii) Specifies narrow classes of
records submitted to the Agency that
are to be released under the FOIA; and

(iii) Provides in exceptional cir-
cumstances for notice when the sub-
mitter provides written justification,
at the time the information is sub-
mitted or a reasonable time thereafter,
that disclosure of the information
could reasonably be expected to cause
substantial competitive harm;
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(4) For purposes of paragraph (c) of
this section, the information requested
was not designated by the submitter as
exempt from disclosure when the sub-
mitter had an opportunity to make
such designation at the time of submis-
sion of the information or within a rea-
sonable time thereafter, unless;

(i) The Agency has substantial reason
to believe that disclosure of the infor-
mation would result in competitive
harm; or

(ii) The designation made by the sub-
mitter appears obviously frivolous; ex-
cept that, in such case, the Agency
must provide the submitter with writ-
ten notice of any final administrative
disclosure determination within a rea-
sonable number of days prior to the
specified disclosure date.

Subpart E—Exemptions From
Disclosure

§212.41 Exemptions from publication
and disclosure requirements of sub-
parts B, C, and D.

None of the provisions of subparts B,
C, and D which provide for publication
and disclosure of certain information
and records shall be applicable to mat-
ters that are:

(a) Specifically authorized under cri-
teria established by an Executive Order
to be kept secret in the interest of na-
tional defense or foreign policy and are
in fact properly classified pursuant to
such Executive Order;

(b) Related solely to the internal per-
sonnel rules and practices of the Agen-
cy;

(c) Specifically exempted from dis-
closure by statute;

(d) Trade secrets and commercial or
financial information obtained from a
person and privileged and confidential;

(e) Interagency or intra-agency mem-
orandums or letters which would not
be available by law to a party other
than an agency in litigation with the
agency;

(f) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(g) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
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such law enforcement records or infor-
mation:

(1) Would reasonably be expected to
interfere  with  enforcement pro-
ceedings;

(2) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(3) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(4) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, or by an agency
conducting a lawful security intel-
ligence investigation, information fur-
nished by a confidential source;

(5) Would disclose techniques and
procedure for law enforcement inves-
tigations or prosecutions if such disclo-
sure could reasonably be expected to
risk circumvention of the law; or

(6) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(h) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of any agency responsible for the regu-
lation or supervision of financial insti-
tutions; and

(i) Geological and geophysical infor-
mation and data (including maps) con-
cerning wells.

§212.42 Exemption from 5 U.S.C. 552.

Whenever a request is made which in-
volves access to records described in
paragraph (g) of §212.41 and the inves-
tigation or proceedings involves a pos-
sible violation of criminal law; and
there is reason to believe that the sub-
ject of the investigation or proceeding
is not aware of its pendency, and dis-
closure of the existence of the records
could reasonably be expected to inter-
fere with enforcement proceedings, the
Agency may, during only such time as
that circumstances continues, treat
the records as not subject to the re-
quirements of 5 U.S.C. 552 and this sub-
part.
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Subpart F—Opening of Records
for Nonofficial Research Purposes

§212.51 General policy.

(a) The Agency will open its records
on an equitable basis to all individuals
engaged in private research as soon as
such action may be taken without ad-
versely affecting the national security,
the maintenance of friendly relations
with other nations, the efficient oper-
ation of the Agency, or the administra-
tive feasibility of servicing requests for
access to such records.

(b) Access for research purposes to
the classified foreign policy records in
the Agency’s custody will be governed
by the regulations of the Department
of State with respect thereto, as set
forth in part 6, chapter Il of title Il of
the Code of Federal Regulations. Appli-
cation for such access may be made to
the Chief, Customer Outreach and
Oversight Staff, at the address listed in
§212.33(a) of this part. That officer, or
his/her designee, in consultation with
the Director, Historical Office, Depart-
ment of State, or his/her designee, will
determine the action to be taken and
will so advise the researcher.
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Subpart A—General

§213.1 Purpose and scope.

This part prescribes standards and
procedures for the United States Agen-
cy for International Development’s
(USAID) collection and disposal of
claims. These standards and procedures
are applicable to all claims and debts
for which a statute, regulation or con-
tract does not prescribe different
standards or procedures. This part cov-
ers USAID’s collection, compromise,
suspension, termination, and referral
of claims to the Department of Justice.

§213.2 Definitions.

(a) Administrative offset means the
withholding of money payable by the
United States to, or held by the United
States for, a person to satisfy a debt
the person owes the Government.

(b) Administrative wage garnishment
means the process by which federal
agencies require a private sector em-
ployer to withhold up to 15% of an em-
ployee’s disposable pay to satisfy a de-
linquent debt owed to the federal gov-
ernment. A court order is not required.

(c) Agency means the United States
Agency for International Development
(USAID).

(d) Claim means an amount of money,
funds, or property that has been deter-
mined by an agency official to be due
the United States from any person, or-
ganization, or entity, except another
Federal agency. As used in this part,
the terms debt and claim are synony-
mous.

(e) CFO means the Chief Financial
Officer of USAID or a USAID employee
or official designated to act on the
CFO’s behalf.

(f) Creditor agency means the Federal
agency to which the debt is owed, in-
cluding a debt collection center when
acting on behalf of a creditor agency in
matters pertaining to the collection of
a debt.

(g) Debtor means an individual, orga-
nization, association, corporation, or a
State or local government indebted to
the United States or a person or entity
with legal responsibility for assuming
the debtor’s obligation.

(h) Delinquent claim means any claim
that has not been paid by the date
specified in the agency’s bill for collec-
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tion or demand letter for payment or
which has not been satisfied in accord-
ance with a repayment agreement.

(i) Disposable pay means that part of
current basic pay, special pay, incen-
tive pay, retired pay, retainer pay, or
in the case of an employee not entitled
to basic pay, other authorized pay re-
maining after the deduction of any
amount required by law to be withheld
(other than deductions to execute gar-
nishment orders) in accordance with 5
CFR parts 581 and 582. Among the le-
gally required deductions that must be
applied first to determine disposable
pay are levies pursuant to the Internal
Revenue Code (Title 26, United States
Code) and deductions described in 5
CFR 581.105 (b) through (f). These de-
ductions include, but are not limited
to: Social security withholdings; Fed-
eral, State and local tax withholdings;
health insurance premiums; retirement
contributions; and life insurance pre-
miums.

(J) Employee means a current em-
ployee of the Federal Government in-
cluding a current member of the Armed
Forces or a Reserve of the Armed
Forces.

(k) Employee salary offset means the
administrative collection of a debt by
deductions at one or more officially es-
tablished pay intervals from the cur-
rent pay account of an employee with-
out the employee’s consent.

(I) Person means an individual, firm,
partnership, corporation, association
and, except for purposes of administra-
tive offsets under subpart C and inter-
est, penalty and administrative costs
under subpart B of this part, includes
State and local governments and In-
dian tribes and components of tribal
governments.

(m) Recoupment is a special method
for adjusting debts arising under the
same transaction or occurrence. For
example, obligations arising under the
same contract generally are subject to
recoupment.

(n) Waiver means the cancellation,
remission, forgiveness or non-recovery
of a debt or debt-related charge as per-
mitted or required by law.

(o) Withholding order means any order
for withholding or garnishment of pay
issued by USAID or a judicial or ad-
ministrative body. For the purposes of
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this part, wage garnishment order and

garnishment order have the same
meaning as withholding order.
§213.3 Loans, guarantees, sovereign

and interagency claims.

This part does not apply to:

(@) Claims arising out of loans for
which compromise and collection au-
thority is conferred by section 635(g)(2)
of the Foreign Assistance Act of 1961,
as amended,;

(b) Claims arising from investment
guaranty operations for which settle-
ment and arbitration authority is con-
ferred by section 635(1) of the Foreign
Assistance Act of 1961, as amended;

(c) Claims against any foreign coun-
try or any political subdivision thereof,
or any public international organiza-
tion;

(d) Claims where the CFO determines
that the achievement of the purposes
of the Foreign Assistance Act of 1961,
as amended, or any other provision of
law administered by USAID require a
different course of action; and

(e) Claims owed USAID by other Fed-
eral agencies. Such debts will be re-
solved by negotiation between the
agencies.

§213.4 Other remedies.

(a) This part does not supersede or
require omission or duplication of ad-
ministrative proceedings required by
contract, statute, regulation or other
Agency procedures, e.g., resolution of
audit findings under grants or con-
tracts, informal grant appeals, formal
appeals, or review under a procurement
contract.

(b) The remedies and sanctions avail-
able to the Agency under this part for
collecting debts are not intended to be
exclusive. The Agency may impose,
where authorized, other appropriate
sanctions upon a debtor for inexcus-
able, prolonged or repeated failure to
pay a debt. For example, the Agency
may stop doing business with a grant-
ee, contractor, borrower or lender; con-
vert the method of payment under a
grant or contract from an advance pay-
ment to a reimbursement method; or
revoke a grantee’s or contractor’s let-
ter-of-credit.

§213.8

§213.5 Fraud claims.

(@) The CFO will refer claims involv-
ing fraud, the presentation of a false
claim, or misrepresentation on the part
of the debtor or any party having an
interest in the claim to the USAID Of-
fice of Inspector General (OIG). The
OIG has the responsibility for inves-
tigating or referring the matter, where
appropriate, to the Department of Jus-
tice (DOJ), and/or returning it to the
CFO for further action.

(b) The CFO will not administra-
tively compromise, terminate, suspend
or otherwise dispose of debts involving
fraud, the presentation of a false claim
or misrepresentation on the part of the
debtor or any party having an interest
in the claim without the approval of
DOJ.

§213.6 Subdivision of claims not au-
thorized.

A claim will not be subdivided to
avoid the $100,000 limit on the Agency’s
authority to compromise, suspend, or
terminate a debt. A debtor’s liability
arising from a particular transaction
or contract is a single claim.

§213.7 Omission not a defense.

Failure by USAID to comply with
any provision of this part is not avail-
able to a debtor as a defense against
payment of a debt.

Subpart B—Collection

§213.8 Collection—general.

(a) The CFO takes action to collect
all debts owed the United States aris-
ing out of USAID activities and to re-
duce debt delinquencies. Collection ac-
tions may include sending written de-
mands to the debtor’s last known ad-
dress. Written demand may be preceded
by other appropriate action, including
immediate referral to DOJ for litiga-
tion, when such action is necessary to
protect the Government’s interest. The
CFO may contact the debtor by tele-
phone, in person and/or in writing to
demand prompt payment, to discuss
the debtor’s position regarding the ex-
istence, amount or repayment of the
debt, to inform the debtor of its rights
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(e.g., to apply for waiver of the indebt-
edness or to have an administrative re-
view) and of the basis for the debt and
the consequences of nonpayment or
delay in payment.

(b) The CFO maintains an adminis-
trative file for each debt and/or debtor
which documents the basis for the
debt, all administrative collection ac-
tions regarding the debt (including
communications to and from the debt-
or) and its final disposition. Informa-
tion on an individual may be disclosed
only for purposes that are consistent
with this part, the Privacy Act of 1974
and other applicable law.

§213.9 Written notice.

(@) When the billing official deter-
mines that a debt is owed USAID, he or
she provides a written notice in the
form of a Bill for Collection or demand
letter to the debtor. Unless otherwise
provided by agreement, contract or
order, the written notice informs the
debtor of:

(1) The amount, nature and basis of
the debt;

(2) The right of the debtor to inspect
and copy records related to the debt;

(3) The right of the debtor to discuss
and propose a repayment agreement;

(4) Any rights available to the debtor
to dispute the validity of the debt or to
have recovery of the debt waived (cit-
ing the available review or waiver au-
thority, the conditions for review or
waiver, and the effects of the review or
waiver request on the collection of the
debt);

(5) The date on which payment is due
which will be not more than 30 days
from the date of the bill for collection
or demand letter;

(6) The instructions for making elec-
tronic payment;

(7) The debt is considered delinquent
if it is not paid on the due date;

(8) The imposition of interest charges
and, except for State and local govern-
ments and Indian tribes, penalty
charges and administrative costs that
may be assessed against a delinquent
debt;

(9) The intention of USAID to use
non-centralized administrative offset
to collect the debt if appropriate and, if
not, the referral of the debt 90 days
after the Bill for Collection or demand
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letter to the Financial Management
Service in the Department of Treasury
who will collect their administrative
costs from the debtor in addition to the
amount owed USAID and use all means
available to the Federal Government
for debt collection including adminis-
trative wage garnishment, use of col-
lection agencies and reporting the in-
debtedness to a credit reporting bureau
(see §213.14);

(10) The address, telephone number,
and name of the person available to
discuss the debt;

(11) The possibility of referral to the
Department of Justice for litigation if
the debt cannot be collected adminis-
tratively.

(b) USAID will respond promptly to
communications from the debtor. Re-
sponse generally will be within 30 days
of receipt of communication from the
debtor.

§213.10 Review requirements.

(a) For purposes of this section,
whenever USAID is required to afford a
debtor a review within the agency,
USAID shall provide the debtor with a
reasonable opportunity for an oral
hearing when the debtor requests re-
consideration of the debt and the agen-
cy determines that the question of the
indebtedness cannot be resolved by re-
view of the documentary evidence, for
example, when the validity of the debt
turns on an issue of credibility or ve-
racity.

(b) Unless otherwise required by law,
an oral hearing under this section is
not required to be a formal evidentiary
hearing, although USAID will carefully
document all significant matters dis-
cussed at the hearing.

(c) This section does not require an
oral hearing with respect to debt col-
lection systems in which a determina-
tion of indebtedness rarely involves
issues of credibility or veracity and the
agency has determined that review of
the written record is ordinarily an ade-
quate means to correct prior mistakes.

(d) In those cases when an oral hear-
ing is not required by this section,
USAID shall accord the debtor a “paper
hearing,” that is, a determination of
the request for reconsideration based
upon a review of the written record.
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§213.11 Aggressive collection actions;
documentation.

(a) USAID takes actions and effective
follow-up on a timely basis to collect
all claims of the United States for
money and property arising out of
USAID’s activities. USAID cooperates
with other Federal agencies in their
debt collection activities.

(b) AIll administrative collection ac-
tions are documented in the claim file,
and the basis for any compromise, ter-
mination or suspension of collection
actions is set out in detail. This docu-
mentation, including the Claims Col-
lection Litigation Report required in
§213.34, is retained in the appropriate
debt file.

§213.12 Interest, penalty and adminis-
trative costs.

(a) Interest. USAID will assess inter-
est on all delinquent debts unless pro-
hibited by statute, regulation or con-
tract.

(1) Interest begins to accrue on all
debts from the payment due date estab-
lished in the initial notice to the debt-
or. USAID will assess an annual rate of
interest that is equal to the rate of the
current value of funds to the United
States Treasury (i.e., the Treasury tax
and loan account rate) unless a dif-
ferent rate is necessary to protect the
interest of the Government. USAID
will notify the debtor of the basis for
its finding that a different rate is nec-
essary to protect the interest of the
Government.

(2) The rate of interest, as initially
assessed, remains fixed for the duration
of the indebtedness. If a debtor defaults
on a repayment agreement, interest
may be set at the Treasury rate in ef-
fect on the date a new agreement is ex-
ecuted.

(3) Interest will not be assessed on in-
terest charges, administrative costs or
late payment penalties. However,
where a debtor defaults on a previous
repayment agreement and interest, ad-
ministrative costs and penalties
charges have been waived under the de-
faulted agreement, these charges can
be reinstated and added to the debt
principal under any new agreement and
interest charged on the entire amount
of the debt.
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(b) Administrative costs of collecting
overdue debts. The costs of the Agency’s
administrative handling of overdue
debts including charges assessed by
Treasury in cross-servicing USAID
debts, based on either actual or aver-
age cost incurred, will be charged on
all debts except those owed by State
and local governments and Indian
tribes. These costs include both direct
and indirect costs.

(c) Penalties. As provided by 31 U.S.C.
3717(e)(2), a penalty charge will be as-
sessed on all debts, except those owned
by State and local governments and In-
dian tribes, more than 90 days delin-
quent. The penalty charge will be at a
rate not to exceed 6% per annum and
will be assessed monthly.

(d) Allocation of payments. A partial
payment by a debtor will be applied
first to outstanding administrative
costs, second to penalty assessments,
third to accrued interest and then to
the outstanding debt principal.

(e) Waivers. (1) USAID will waive the
collection of interest and administra-
tive charges on the portion of the debt
that is paid within 30 days after the
date on which interest begins to ac-
crue. The CFO may extend this 30-day
period on a case-by-case basis where he
determines that such action is in the
best interest of the Government. A de-
cision to extend or not to extend the
payment period is final and is not sub-
ject to further review.

(2) The CFO may (without regard to
the amount of the debt) waive collec-
tion of all or part of accrued interest,
penalty or administrative costs, where
he determines that—

(i) Waiver is justified under the cri-
teria of §213.24;

(if) The debt or the charges resulted
from the Agency’s error, action or in-
action, and without fault by the debt-
or; or

(iii) Collection of these charges
would be against equity and good con-
science or not in the best interest of
the United States.

(3) A decision to waive interest, pen-
alty charges or administrative costs
may be made at any time.
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§213.13 Interest and charges pending
waiver or review.

Interest, penalty charges and admin-
istrative costs will continue to accrue
on a debt during administrative appeal,
either formal or informal, and during
waiver consideration by the Agency;
except, that interest, penalty charges
and administrative costs will not be as-
sessed where a statute or a regulation
specifically prohibits collection of the
debt during the period of the adminis-
trative appeal or the Agency review.

§213.14 Contracting
services.

for collection

USAID has entered into a cross-serv-
icing agreement with the Financial
Management Service (FMS) of the De-
partment of Treasury. FMS is author-
ized to take all appropriate action to
enforce collection of accounts referred
to FMS in accordance with applicable
statutory and regulatory requirements.
The FMS fee ranges from 3% to 18% of
the funds collected and will be col-
lected from the debtor along with the
original amount of the indebtedness.
After referral, FMS will be solely re-
sponsible for the maintenance of the
delinquent debtor records in its posses-
sions and for ensuring that accounts
are updated as necessary. In the event
that a referred debtor disputes the va-
lidity of the debt or any terms and con-
ditions related to any debt not reduced
to judgment, FMS may return the dis-
puted debt to USAID for its determina-
tion of debt validity. FMS may take
any of the following collection actions
on USAID’s behalf:

(@) Send demand letters on U. S.
Treasury letterhead and telephone
debtors;

(b) Refer accounts to credit bureaus;

(c) Skiptracing;

(d) Purchase credit reports to assist
in the collection effort;

(e) Refer accounts for offset, includ-
ing tax refund, Federal employee sal-
ary, administrative wage garnishment,
and general administrative offset under
the Treasury Offset Program.

(f) Refer accounts to private collec-
tion agencies;

(9) Refer accounts to DOJ for litiga-
tion;
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(h) Report written off/discharged
debts to IRS on the appropriate Form
1099;

(i) Take any additional steps nec-
essary to enforce recovery; and

(J) Terminate collection action, as
appropriate.

§213.15 Use of credit reporting bu-
reaus.

Delinquent debts owed to USAID are
reported to appropriate credit report-
ing bureaus through the cross-servicing
agreement with FMS.

(a) The following information is pro-
vided to the credit reporting bureaus:

(1) A statement that the claim is
valid and is overdue;

(2) The name, address, taxpayer iden-
tification number and any other infor-
mation necessary to establish the iden-
tity of the debtor;

(3) The amount, status and history of
the debt; and

(4) The program or pertinent activity
under which the debt arose.

(b) Before referring claims to FMS
and disclosing debt information to
credit reporting bureaus, USAID will
have:

(1) Taken reasonable action to locate
the debtor if a current address is not
available; and

(2) If a current address is available,
notified the debtor in writing that:

(i) The designated USAID official has
reviewed the claim and has determined
that it is valid and overdue;

(if) That 90 days after the initial bill-
ing or demand letter if the debt is not
paid, USAID intends to refer the debt
to FMS and disclose to a credit report-
ing agency the information authorized
for disclosure by this subpart; and

(iii) The debtor can request a com-
plete explanation of the claim, can dis-
pute the information in USAID’s
records concerning the claim, and can
file for an administrative review, waiv-
er or reconsideration of the claim,
where applicable.

(c) Before information is submitted
to a credit reporting bureau, USAID
will provide a written statement to
FMS that all required actions have
been taken. Additionally, FMS will,
thereafter, ensure that accounts are
updated as necessary during the period
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that FMS holds the account informa-
tion.

(d) If a debtor disputes the validity of
the debt, the credit reporting bureau
will refer the matter to the appropriate
USAID official. The credit reporting
bureau will exclude the debt from its
reports until USAID certifies in writ-
ing that the debt is valid.

§213.16 Use and disclosure of mailing
addresses.

(a) When attempting to locate a debt-
or in order to collect or compromise a
debt, the CFO may obtain a debtor’s
current mailing address from the Inter-
nal Revenue Service.

(b) Addresses obtained from the In-
ternal Revenue Service will be used by
the Agency, its officers, employees,
agents or contractors and other Fed-
eral agencies only to collect or dispose
of debts, and may be disclosed to other
agencies and to collection agencies
only for collection purposes.

§213.17 Liquidation of collateral.

Where the CFO holds a security in-
strument with a power of sale or has
physical possession of collateral, he
may liquidate the security or collat-
eral and apply the proceeds to the over-
due debt. USAID will exercise this
right where the debtor fails to pay
within a reasonable time after demand,
unless the cost of disposing of the col-
lateral is disproportionate to its value
or special circumstances require judi-
cial foreclosure. However, collection
from other businesses, including lig-
uidation of security or collateral, is
not a prerequisite to requiring pay-
ment by a surety or insurance com-
pany unless expressly required by con-
tract or statute. The CFO will give the
debtor reasonable notice of the sale
and an accounting of any surplus pro-
ceeds and will comply with any other
requirements of law or contract.

§213.18 Suspension or revocation of
eligibility for loans and loan guar-
antees, licenses or privileges.

Unless waived by the CFO, USAID
will not extend financial assistance in
the form of a loan or loan guarantee to
any person delinquent on a nontax debt
owed to a Federal agency. USAID may
also suspend or revoke licenses or
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other privileges for any inexcusable,
prolonged or repeated failure of a debt-
or to pay a claim. Additionally, the
CFO may suspend or disqualify any
contractor, lender, broker, borrower,
grantee or other debtor from doing
business with USAID or engaging in
programs USAID sponsors or funds if a
debtor fails to pay its debts to the Gov-
ernment within a reasonable time.
Debtors will be notified before such ac-
tion is taken and applicable suspension
or debarment procedures will be used.
The CFO will report the failure of any
surety to honor its obligations to the
Treasury Department for action under
31 CFR 332.18.

§213.19 Installment payments.

(a) Whenever feasible, and except as
otherwise provided by law, debts owed
to the United States, together with in-
terest, penalty and administrative
costs, as required by §213.11, will be
collected in a single payment. How-
ever, where the CFO determines that a
debtor is financially unable to pay the
indebtedness in a single payment or
that an alternative payment mecha-
nism is in the best interest of the
United States, the CFO may approve
repayment of the debt in installments.
The debtor has the burden of estab-
lishing that it is financially unable to
pay the debt in a single payment or
that an alternative payment mecha-
nism is warranted. If the CFO agrees to
accept payment by installments, the
CFO may require a debtor to execute a
written agreement which specifies all
the terms of the repayment arrange-
ment and which contains a provision
accelerating the debt in the event of
default. The size and frequency of in-
stallment payments will bear a reason-
able relation to the size of the debt and
the debtor’s ability to pay. The install-
ment payments will be sufficient in
size and frequency to liquidate the debt
in not more than 3 years, unless the
CFO determines that a longer period is
required. Installment payments of less
than $50 per month generally will not
be accepted, but may be accepted
where the debtor’s financial or other
circumstances justify.

(b) If a debtor owes more than one
debt and designates how a voluntary
installment payment is to be applied
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among the debts, that designation will
be approved if the CFO determines that
the designation is in the best interest
of the United States. If the debtor does
not designate how the payment is to be
applied, the CFO will apply the pay-
ment to the various debts in accord-
ance with the best interest of the
United States, paying special attention
to applicable statutes of limitations.

Subpart C—Administrative Offset

§213.20 Administrative offset of non-
employee debts.

This subpart provides for USAID’s
collection of debts by administrative
offset under the Federal Claims Collec-
tion Standards, other statutory au-
thorities and offsets or recoupments
under common law. It does not apply
to offsets against employee salaries
covered by 8§213.21, 213.22 and 213.23 of
this subpart. USAID will collect debts
by administrative offsets where it de-
termines that such collections are fea-
sible and are not otherwise prohibited
by statute or contract. USAID will de-
cide, on a case-by-case basis, whether
collection by administrative offset is
feasible and that its use furthers and
protects the interest of the United
States.

(a) Standards. (1) The CFO collects
debts by administrative offset only
after the debtor has been sent written
notice in the form of a Bill for Collec-
tion or demand letter outlining the
type and amount of the debt, the inten-
tion of the agency to use administra-
tive offset to collect the debt, and ex-
plaining the debtor’s rights under 31
U.S.C. 3716.

(2) Offsets may be initiated only after
the debtor has been given:

(i) The opportunity to inspect and
copy agency records related to the
debt;

(ii) The opportunity for a review
within the agency of the determination
of indebtedness;

(iii) The opportunity to make a writ-
ten agreement to repay the debt.

(3) The provisions of paragraphs (a)(1)
and (2) of this section may be omitted
when:

(i) The offset is in the nature of a
recoupement;
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(ii) The debt arises under a contract
as set forth in Cecile Industries, Inc. v.
Cheney, 995 F.2d 1052 (Fed. Cir. 1993)
(notice and other procedural protec-
tions set forth in 31 U.S.C. 3716(a) do
not supplant or restrict established
procedures for contractual offsets ac-
commodated by the Contracts Disputes
Act); or

(iii) In the case of non-centralized ad-
ministrative offsets conducted under
paragraph (g) of this section, USAID
first learns of the existence of the
amount owed by the debtor when there
is insufficient time before payment
would be made to the debtor/payee to
allow for prior notice and an oppor-
tunity for review. When prior notice
and an opportunity for review are
omitted, USAID shall give the debtor
such notice and an opportunity for re-
view as soon as practicable and shall
promptly refund any money ultimately
found not to have been owed to the
USAID.

(4) When USAID previously has given
a debtor any of the required notice and
review opportunities with respect to a
particular debt, USAID need not dupli-
cate such notice and review opportuni-
ties before administrative offset may
be initiated.

(b) Interagency offset. The CFO may
offset a debt owed to another Federal
agency from amounts due or payable
by USAID to the debtor, or may re-
quest another Federal agency to offset
a debt owed to USAID. The CFO
through the FMS cross-servicing ar-
rangement may request the Internal
Revenue Service to offset an overdue
debt from a Federal income tax refund
due. The FMS may also garnishment
the salary of a private sector employee
where reasonable attempts to obtain
payment have failed. Interagency off-
sets from employee’s salaries will be
made in accordance with the proce-
dures contained in §§213.22 and 213.23.

(c) Statutory bar to offset. Administra-
tive offset will not be made more than
10 years after the Government’s right
to collect the debt first accrued, unless
facts material to the Government’s
right to collect the debt were not
known and could not have been known
through the exercise of reasonable care
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by the officer responsible for discov-
ering or collecting the debt. For pur-
poses of offset, the right to collect a
debt accrues when the appropriate
USAID official determines that a debt
exists (e.g., contracting officer, grant
award official, etc.), when it is affirmed
by an administrative appeal or a court
having jurisdiction, or when a debtor
defaults on a payment agreement,
whichever is latest. An offset occurs
when money payable to the debtor is
first withheld or when USAID requests
offset from money held by another
agency.

(d) Alternative repayment. The CFO
may, at the CFO’s discretion, enter
into a repayment agreement with the
debtor in lieu of offset. In deciding
whether to accept payment of the debt
by an alternative repayment agree-
ment, the CFO may consider such fac-
tors as the amount of the debt, the
length of the proposed repayment pe-
riod, past Agency dealings with the
debtor, documentation submitted by
the debtor indicating that an offset
will cause undue financial hardship,
and the debtor’s financial ability to ad-
here to the terms of a repayment
agreement. The CFO may require fi-
nancial documentation from the debtor
before considering the repayment ar-
rangement.

(e) Review of administrative determina-
tion of debt’s validity. (1) A debt will not
be offset while a debtor is seeking ei-
ther formal or informal review of the
validity of the debt under this section
or under another statute, regulation or
contract. However, interest, penalty
and administrative costs will continue
to accrue during this period, unless
otherwise waived by the CFO. The CFO
may initiate offset as soon as practical
after completion of review or after a
debtor waives the opportunity to re-
quest review.

(2) The debtor must provide a written
request for review of the decision to
offset the debt no later than 15 days
after the date of the notice of the offset
unless a different time is specifically
prescribed. The debtor’s request must
state the basis for the request for re-
view.

(3) The CFO may grant an extension
of time for filing a request for review if
the debtor shows good cause for the
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late filing. A debtor who fails timely to
file or to request an extension waives
the right to review.

(4) The CFO will issue, no later than
60 days after the filing of the request,
a written final decision based on the
evidence, record and applicable law.

(f) Multiple debts. Where moneys are
available for offset against multiple
debts of a debtor, it will be applied in
accordance with the best interest of
the Government as determined by the
CFO on a case-by-case basis.

(9) Non-centralized administrative off-
set. (1) Generally, non-centralized ad-
ministrative offsets are ad hoc case-by-
case offsets that creditor agencies con-
duct, at the agency’s discretion, inter-
nally or in cooperation with the agency
certifying or authorizing payments to
the debtor. Unless otherwise prohibited
by law, when centralized administra-
tive offset is not available or appro-
priate, past due, legally enforceable
nontax delinquent debts may be col-
lected through non-centralized admin-
istrative offset. In these cases, a cred-
itor agency may make a request di-
rectly to a payment authorizing agen-
cy to offset a payment due a debtor to
collect a delinquent debt.

(2) Before requesting a payment au-
thorizing agency to conduct a non-cen-
tralized administrative offset, USAID’s
regulations provides that such offsets
may occur only after:

(i) The debtor has been provided due
process as set forth in paragraph (a) of
this section; and

(ii) The payment authorizing agency
has received written certification from
the creditor agency that the debtor
owes the past due, legally enforceable
delinquent debt in the amount stated,
and that the creditor agency has fully
complied with its regulations con-
cerning administrative offset.

(3) USAID as a payment authorizing
agency will comply with offset requests
by creditor agencies to collect debts
owed to the United States, unless the
offset would not be in the best inter-
ests of the United States with respect
to USAID’s program, or would other-
wise be contrary to law.

(4) When collecting multiple debts by
non-centralized administrative offset,
USAID will apply the recovered
amounts to those debts in accordance
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with the best interests of the United
States, as determined by the facts and
circumstances of the particular case,
particularly the applicable statute of
limitations.

(h) Requests to OPM to offset a debtor’s
anticipated or future benefit payments
under the Civil Service Retirement and
Disability Fund. Upon providing OPM
written certification that a debtor has
been afforded the procedures provided
in paragraph (a) of this section, USAID
may request OPM to offset a debtor’s
anticipated or future benefit payments
under the Civil Service Retirement and
Disability Fund (Fund) in accordance
with regulations codified at 5 CFR
831.1801 through 831.1808. Upon receipt
of such a request, OPM will identify
and “flag” a debtor’s account in antici-
pation of the time when the debtor re-
quests, or becomes eligible to receive,
payments from the Fund. This will sat-
isfy any requirement that offset be ini-
tiated prior to the expiration of the
time limitations referenced in para-
graph (a)(4) of this section.

§213.21 Employee salary offset—gen-
eral.

(a) Purpose. This section establishes
USAID’s policies and procedures for re-
covery of debts owed to the United
States by installment collection from
the current pay account of an em-
ployee.

(b) Scope. The provisions of this sec-
tion apply to collection by salary offset
under 5 U.S.C. 5514 of debts owed
USAID and debts owed to other Federal
agencies by USAID employees. USAID
will make every effort reasonably and
lawfully possible to administratively
collect amounts owed by employees
prior to initiating collection by salary
offset. An amount advanced to an em-
ployee for per diem or mileage allow-
ances in accordance with 5 U.S.C. 5705,
but not used for allowable travel ex-
penses, is recoverable from the em-
ployee by salary offset without regard
to the due process provisions in §213.22.
This section does not apply to debts
where collection by salary offset is ex-
plicitly provided for or prohibited by
another statute.

(c) References. The following statutes
and regulations apply to USAID’s re-
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covery of debts due the United States
by salary offset:

(1) 5 U.S.C. 5514, as amended, gov-
erning the installment collection of
debts;

(2) 31 U.S.C. 3716, governing the lig-
uidation of debts by administrative off-
set;

(3) 5 CFR part 550, subpart K, setting
forth the minimum requirements for
executive agency regulations on salary
offset; and

(4) 31 CFR parts 900 through 904, the
Federal Claims Collection Standards.

§213.22 Salary offset when USAID is
the creditor agency.

(a) Due process requirements—Entitle-
ment to notice, hearing, written response
and decision. (1) Prior to initiating col-
lection action through salary offset,
USAID will first provide the employee
with the opportunity to pay in full the
amount owed, unless such notification
will compromise the Government’s ul-
timate ability to collect the debt.

(2) Except as provided in paragraph
(b) of this section, each employee from
whom the Agency proposes to collect a
debt by salary offset under this section
is entitled to receive a written notice
as described in paragraph (c) of this
section.

(3) Each employee owing a debt to
the United States that will be collected
by salary offset is entitled to request a
hearing on the debt. This request must
be filed as prescribed in paragraph (d)
of this section. The Agency will make
appropriate hearing arrangements that
are consistent with law and regula-
tions. Where a hearing is held, the em-
ployee is entitled to a written decision
on the following issues:

(i) The determination of the Agency
concerning the existence or amount of
the debt; and

(if) The repayment schedule, if it was
not established by written agreement
between the employee and the Agency.

(b) Exceptions to due process require-
ments—pay and allowances. The proce-
dural requirements of paragraph (a) of
this section are not applicable to over-
payments of pay or allowances caused
by the following:

(1) Any adjustment of pay arising out
of an employee’s election of coverage
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or a change in coverage under a Fed-
eral benefits program (such as health
insurance) requiring periodic deduc-
tions from pay, if the amount to be re-
covered was accumulated over four pay
periods or less. However, if the amount
to be recovered was accumulated over
more than four pay periods the full
procedures prescribed under paragraph
(d) of this section will be extended to
the employee;

(2) Routine intra-agency adjustment
in pay or allowances that is made to
correct an overpayment of pay attrib-
utable to clerical or administrative er-
rors or delays in processing pay docu-
ments, if the overpayment occurred
with the 4 pay periods preceding the
adjustment and, at the time of such ad-
justment, or as soon thereafter as prac-
tical, the employee is provided written
notice of the nature and amount of the
adjustment; or

(3) Any adjustment to collect a debt
amounting to $50 or less, if at the time
of such adjustment, or as soon there-
after as practical, the employee is pro-
vided written notice of the nature and
amount of the adjustment.

(c) Notification before deductions begin.
Except as provided in paragraph (b) of
this section, deductions will not be
made unless the employee is first pro-
vided with a minimum of 30 calendar
days written notice. Notice will be sent
by mail and must include the fol-
lowing:

(1) The Agency’s determination that
a debt is owed, including the origin, na-
ture, and amount of the debt;

(2) The Agency’s intention to collect
the debt by means of deductions from
the employee’s current disposable pay
account;

(3) The amount, frequency, proposed
beginning date and duration of the in-
tended deductions. (The proposed be-
ginning date for salary offset cannot be
earlier than 30 days after the date of
notice, unless this would compromise
the Government’s ultimate ability to
resolve the debt);

(4) An explanation of the require-
ments concerning interest, penalty and
administrative costs;

(5) The employee’s right to inspect
and copy all records relating to the
debt or to request and receive a copy of
such records;
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(6) If not previously provided, the em-
ployee’s right to enter into a written
agreement for a repayment schedule
differing from that proposed by the
Agency where the terms of the pro-
posed repayment schedule are accept-
able to the Agency. (Such an agree-
ment must be in writing and signed by
both the employee and the appropriate
USAID official and will be included in
the debt file);

(7) The right to a hearing conducted
by a hearing official not under the con-
trol of USAID, if a request is filed;

(8) The method and time for request-
ing a hearing;

(9) That the filing of a request for
hearing within 15 days of receipt of the
original notification will stay the as-
sessment of interest, penalty and ad-
ministrative costs and the commence-
ment of collection proceedings;

(10) That a final decision on the hear-
ing (if requested) will be issued at the
earliest practical date, but no later
than 60 days after the filing of the re-
quest, unless the employee requests
and the hearing official grants a delay
in the proceedings;

(11) That any knowingly false or friv-
olous statements, representations or
evidence may subject the employee
to—

(i) Disciplinary procedures under 5
U.S.C. chapter 75 or any other applica-
ble statutes or regulations;

(i) Criminal penalties under 18
U.S.C. 286, 287, 1001 and 1002 or other
applicable statutory authority; or

(iii) Penalties under the False Claims
Act, 31 U.S.C. 3729-3731, or any other
applicable statutory authority;

(12) Any other rights and remedies
available to the employee under stat-
utes or regulations governing the pro-
gram for which the collection is being
made; and

(13) Unless there are applicable con-
tractual or statutory provisions to the
contrary, amounts paid or deducted for
the debt which are later waived or
found not owed to the United States
will be promptly refunded to the em-
ployee.

(d) Request for hearing. An employee
may request a hearing by filing a writ-
ten, signed request directly with the
Deputy Chief Financial Office, M/FM,
United States Agency for International
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Development, Ronald Reagan Building,
1300 Pennsylvania Avenue NW., Wash-
ington, DC 20523-4601. The request must
state the basis upon which the em-
ployee disputes the proposed collection
of the debt. The request must be signed
by the employee and be received by
USAID within 15 days of the employ-
ee’s receipt of the notification of pro-
posed deductions. The employee should
submit in writing all facts, evidence
and witnesses that support his/her posi-
tion to the Deputy Chief Financial Of-
ficer within 15 days of the date of the
request for a hearing. The Deputy Chief
Financial Officer will arrange for the
services of a hearing official not under
the control of USAID and will provide
the hearing official with all documents
relating to the claim.

(e) Requests for hearing made after time
expires. Late requests for a hearing
may be accepted if the employee can
show that the delay in filing the re-
quest for a hearing was due to cir-
cumstances beyond the employee’s
control.

(f) Form of hearing, written response
and final decision. (1) Normally, a hear-
ing will consist of the hearing official
making a decision based upon a review
of the claims file and any materials
submitted by the debtor. However, in
instances where the hearing official de-
termines that the validity of the debt
turns on an issue of veracity or credi-
bility which cannot be resolved
through review of documentary evi-
dence, the hearing official at his dis-
cretion may afford the debtor an oppor-
tunity for an oral hearing. Such oral
hearings will consist of an informal
conference before a hearing official in
which the employee and the Agency
will be given the opportunity to
present evidence, witnesses and argu-
ment. If desired, the employee may be
represented by an individual of his/her
choice. The Agency shall maintain a
summary record of oral hearings pro-
vided under the procedures in this sec-
tion.

(2) Written decisions provided after a
request for hearing will, at a minimum,
state the facts evidencing the nature
and origin of the alleged debt; and the
hearing official’s analysis, findings and
conclusions.
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(3) The decision of the hearing offi-
cial is final and binding on the parties.

(g) Request for waiver. In certain in-
stances, an employee may have a stat-
utory right to request a waiver of over-
payment of pay or allowances, e.g., 5
U.S.C. 5584 or 5 U.S.C. 5724(i). When an
employee requests waiver consider-
ation under a right authorized by stat-
ute, further collection on the debt will
be suspended until a final administra-
tive decision is made on the waiver re-
quest. However, where it appears that
the Government’s ability to recover
the debt may be adversely affected be-
cause of the employee’s resignation,
termination or other action, suspen-
sion of recovery is not required. During
the period of the suspension, interest,
penalty charges and administrative
costs will not be assessed against the
debt. The Agency will not duplicate,
for purposes of salary offset, any of the
procedures already provided the debtor
under a request for waiver.

(h) Method and source of collection. A
debt will be collected in a lump sum or
by installment deductions at estab-
lished pay intervals from an employ-
ee’s current pay account, unless the
employee and the Agency agree to al-
ternative arrangements for payment.
The alternative payment schedule
must be in writing, signed by both the
employee and the CFO and will be doc-
umented in the Agency’s files.

(i) Limitation on amount of deduction.
The size and frequency of installment
deductions generally will bear a rea-
sonable relation to the size of the debt
and the employee’s ability to pay.
However, the amount deducted for any
period may not exceed 15 percent of the
disposable pay from which the deduc-
tion is made, unless the employee has
agreed in writing to the deduction of a
greater amount. If possible, the install-
ment payments will be in amounts suf-
ficient to liquidate the debt in three
years or less. Installment payments of
less than $50 normally will be accepted
only in the most unusual cir-
cumstances.

(J) Duration of deduction. If the em-
ployee is financially unable to pay a
debt in a lump sum or the amount of
the debt exceeds 15 percent of dispos-
able pay, collection will be made in in-
stallments. Installment deductions will
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be made over the period of active duty
or employment except as provided in
paragraph (a)(1) of this section.

(k) When deductions may begin. (1) De-
ductions to liquidate an employee’s
debt will begin on the date stated in
the Agency’s Bill for Collection or de-
mand letter notice of intention to col-
lect from the employee’s current pay
unless the debt has been repaid or the
employee has filed a timely request for
hearing on issues for which a hearing is
appropriate.

(2) If the employee has filed a timely
request for hearing with the Agency,
deductions will begin after the hearing
official has provided the employee with
a final written decision indicating the
amount owed the Government. Fol-
lowing the decision by the hearing offi-
cial, the employee will be given 30 days
to repay the amount owed prior to col-
lection through salary offset, unless
otherwise provided by the hearing offi-
cial.

(1) Liquidation from final check. If the
employee retires, resigns, or the period
of employment ends before collection
of the debt is completed, the remainder
of the debt will be offset from subse-
quent payments of any nature due the
employee (e.g., final salary payment,
lump-sum leave, etc.).

(m) Recovery from other payments due
a separated employee. If the debt cannot
be liquidated by offset from any final
payment due the employee on the date
of separation, USAID will liquidate the
debt, where appropriate, by adminis-
trative offset from later payments of
any kind due the former employee
(e.g., retirement pay). Such adminis-
trative offset will be taken in accord-
ance with the procedures set forth in
§213.20.

(n) Interest, penalty and administrative
cost. USAID will assess interest, pen-
alties and administrative costs on
debts collected under the procedures in
this section. Interest, penalty and ad-
ministrative costs will continue to ac-
crue during the period that the debtor
is seeking either formal or informal re-
view of the debt or requesting a waiver.
The following guidelines apply to the
assessment of these costs on debts col-
lected by salary offset:

(1) Interest will be assessed on all
debts not collected by the payment due

§213.23

date specified in the bill for collection
or demand letter. USAID will waive the
collection of interest and administra-
tive charges on the portion of the debt
that is paid within 30 days after the
date on which interest begins to ac-
crue.

(2) Administrative costs will be as-
sessed if the debt is referred to Treas-
ury for cross-servicing.

(3) Deductions by administrative off-
set normally begin prior to the time
for assessment of a penalty. Therefore,
a penalty charge will not be assessed
unless deductions occur more than 90
days from the due date in the bill for
collection or demand letter.

(0) Non-waiver of right by payment. An
employee’s payment under protest of
all or any portion of a debt does not
waive any rights that the employee
may have under either the procedures
in this section or any other provision
of law.

(p) Refunds. USAID will promptly re-
fund to the employee amounts paid or
deducted pursuant to this section, the
recovery of which is subsequently
waived or otherwise found not owing to
the United States. Refunds do not bear
interest unless specifically authorized
by law.

(g) Time limit for commencing recovery
by salary setoff. USAID will not initiate
salary offset to collect a debt more
than 10 years after the Government’s
right to collect the debt first accrued,
unless facts material to the right to
collect the debt were not known and
could not have been known through the
exercise of reasonable care by the Gov-
ernment official responsible for discov-
ering and collecting such debts.

§213.23 Salary offset when USAID is
not the creditor agency.

(@) USAID will use salary offset
against one of its employees that is in-
debted to another agency if requested
to do so by that agency. Such a request
must be accompanied by a certification
by the requesting agency that the per-
son owes the debt (including the
amount) and that the procedural re-
quirements of 5 U.S.C. 5514 and 5 CFR
part 550, subpart K, have been met. The
creditor agency must also advise
USAID of the number of installments
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to be collected, the amount of each in-
stallment, and the commencement
date of the first installment, if a date
other than the next established pay pe-
riod.

(b) Requests for salary offset must be
sent to the Chief Financial Officer, Of-
fice of Financial Management (M/FM),
United States Agency for International
Development, Ronald Reagan Building
, 1300 Pennsylvania Avenue NW., Wash-
ington, DC 20523-4601.

(c) Processing of the claim by USAID—
(1) Incomplete claims. If USAID receives
an improperly completed request, the
requesting (creditor) agency will be re-
quested to supply the required informa-
tion before any salary offset can be
taken.

(2) Complete claims. If the claim proce-
dures in paragraph (a) of this section
have been properly completed, deduc-
tion will begin on the next established
pay period. USAID will not review the
merits of the creditor agency’s deter-
minations with respect to the amount
or validity of the debt as stated in the
debt claim form. USAID will not assess
a handling or any other related charge
to cover the cost of its processing the
claim.

(d) Employees separating from USAID
before a debt to another agency is col-
lected—(1) Employees separating from
Government service. If an employee be-
gins separation action before USAID
collects the total debt due the creditor
agency, the following actions will be
taken:

(i) To the extent possible, the balance
owed the creditor agency will be lig-
uidated from subsequent payments of
any nature due the employee from
USAID in accordance with §213.22;

(i) If the total amount of the debt
cannot be recovered, USAID will cer-
tify to the creditor agency and the em-
ployee the total amount of USAID’s
collection; and

(iii) If USAID is aware that the em-
ployee is entitled to payments from the
Civil Service Retirement and Dis-
ability Fund, the Foreign Service Re-
tirement Fund, or other similar pay-
ments, it will provide such information
to the creditor agency so that it can
file a certified claim against the pay-
ments.
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(2) Employees who transfer to another
Federal agency. If an USAID employee
transfers to another Federal agency be-
fore USAID collects the total amount
due the creditor agency, USAID will
certify the total amount of the collec-
tion made on the debt. It is the respon-
sibility of the creditor agency to en-
sure that the collection is resumed by
the new employing agency.

Subpart D—Compromise of Debts

§213.24 General.

USAID may compromise claims for
money or property where the principal
balance of a claim, exclusive of inter-
est, penalty and administrative costs,
does not exceed $100,000. Where the
claim exceeds $100,000, the authority to
accept the compromise rests solely
with DOJ. The CFO may reject an offer
of compromise in any amount. Where
the claim exceeds $100,000 and USAID
recommends acceptance of a com-
promise offer, it will refer the claim
with its recommendation to DOJ for
approval. The referral will be in the
form of the Claims Collection Litiga-
tion Report (CCLR) and will outline
the basis for USAID’s recommendation.
USAID refers compromise offers for
claims in excess of $100,000 to the Com-
mercial Litigation Branch, Civil Divi-
sion, Department of Justice, Wash-
ington, DC 20530, unless otherwise pro-
vided by Department of Justice delega-
tions or procedures

§213.25 Standards for compromise.

(a) USAID may compromise a claim
pursuant to this section if USAID can-
not collect the full amount because the
debtor does not have the financial abil-
ity to pay the full amount of the debt
within a reasonable time, or the debtor
refuses to pay the claim in full and the
Government does not have the ability
to enforce collection in full within a
reasonable time by enforced collection
proceedings. In evaluating the accept-
ability of the offer, the CFO may con-
sider, among other factors, the fol-
lowing:

(1) Age and health of the debtor;

(2) Present and potential income;

(3) Inheritance prospects;
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(4) The possibility that assets have
been concealed or improperly trans-
ferred by the debtor;

(5) The availability of assets or in-
come which may be realized by en-
forced collection proceedings; or

(6) The applicable exemptions avail-
able to the debtor under State and Fed-
eral law in determining the Govern-
ment’s ability to enforce collection.

(b) USAID may compromise a claim,
or recommend acceptance of a com-
promise to DOJ, where there is signifi-
cant doubt concerning the Govern-
ment’s ability to prove its case in
court for the full amount of the claim,
either because of the legal issues in-
volved or a bona fide dispute as to the
facts. The amount accepted in com-
promise in such cases will fairly reflect
the probability of prevailing on the
legal issues involved, considering fully
the availability of witnesses and other
evidentiary data required to support
the Government’s claim. In deter-
mining the litigative risks involved,
USAID will give proportionate weight
to the likely amount of court costs and
attorney fees the Government may
incur if it is unsuccessful in litigation.

(c) USAID may compromise a claim,
or recommend acceptance of a com-
promise to DOJ, if the cost of collec-
tion does not justify the enforced col-
lection of the full amount of the debt.
The amount accepted in compromise in
such cases may reflect an appropriate
discount for the administrative and
litigative costs of collection, taking
into consideration the time it will take
to effect collection. Costs of collection
may be a substantial factor in the set-
tlement of small claims, but normally
will not carry great weight in the set-
tlement of large claims. In determining
whether the cost of collection justifies
enforced collection of the full amount,
USAID may consider the positive effect
that enforced collection of the claim
may have on the collection of other
similar claims.

(d) To assess the merits of a com-
promise offer, USAID may obtain a
current financial statement from the
debtor, executed under penalty of per-
jury, showing the debtor’s assets, li-
abilities, income and expense.

(e) Statutory penalties, forfeitures or
debts established as an aid to enforce-

§213.29

ment and to compel compliance may be
compromised where the CFO deter-
mines that the Agency’s enforcement
policy, in terms of deterrence and se-
curing compliance (both present and
future), will be adequately served by
accepting the offer.

§213.26 Payment of
claims.

The CFO normally will not approve a
debtor’s request to pay a compromised
claim in installments. However, where
the CFO determines that payment of a
compromise by installments is nec-
essary to effect collection, a debtor’s
request to pay in installments may be
approved.

compromised

§213.27 Joint and several liability.

When two or more debtors are jointly
and severally liable, collection action
will not be withheld against one debtor
until the other or others pay their pro-
portionate share. The amount of a
compromise with one debtor is not
precedent in determining compromises
from other debtors who have been de-
termined to be jointly and severally
liable on the claim.

§213.28 Execution of releases.

Upon receipt of full payment of a
claim or the amount compromised,
USAID will prepare and execute a re-
lease on behalf of the United States. In
the event a mutual release is not exe-
cuted when a debt is compromised, un-
less prohibited by law, the debtor is
still deemed to have waived any and all
claims and causes of action against
USAID and its officials related to the
transaction giving rise to the com-
promised debt.

Subpart E—Suspension or
Termination of Collection Action

§213.29

The CFO may suspend or terminate
the Agency’s collection actions on a
debt where the outstanding debt prin-
cipal does not exceed $100,000. Unless
otherwise provided by DOJ delegations
or procedures, the CFO refers requests
for suspension of debts exceeding
$100,000 to the Commercial Litigation
Branch, Civil Division, Department of

Suspension—general.
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Justice, for approval. If prior to refer-
ral to DOJ, USAID determines that a
debt is plainly erroneous or clearly
without legal merit, the agency may
terminate collection activity regard-
less of the amount involved without
obtaining DOJ concurrence. The CFO
may waive the assessment of interest,
penalty charges and administrative
costs during the period of the suspen-
sion. Suspension will be for an estab-
lished time period and generally will be
reviewed at least every six months to
ensure the continued propriety of the
suspension.

§213.30 Standards for suspension.

(a) The CFO may suspend collection
action on a debt when:

(1) The debtor cannot be located;

(2) The debtor’s financial condition is
expected to improve; or

(3) The debtor has requested a waiver
or review of the debt.

(b) Based on the current financial
condition of the debtor, the CFO may
suspend collection activity on a debt
when the debtor’s future prospects jus-
tify retention of the claim for periodic
review, and:

(1) The applicable statute of limita-
tions has not expired; or

(2) Future collection can be effected
by offset, notwithstanding the 10-year
statute of limitations for administra-
tive offsets; or

(3) The debtor agrees to pay interest
on the debt and suspension is likely to
enhance the debtor’s ability to fully
pay the principal amount of the debt
with interest at a later date.

(¢) The CFO will suspend collection
activity during the time required for
waiver consideration or administrative
review prior to agency collection of a
debt if the statute under which the re-
quest is sought prohibits USAID from
collecting the debt during that time.
The CFO will ordinarily suspend collec-
tion action during the pendency of his
consideration of a waiver request or ad-
ministrative review where statute and
regulation preclude refund of amounts
collected by the Agency should the
debtor prevail.

(d) The CFO may suspend collection
activities on debts of $100,000 or less
during the pendency of a permissive
waiver or administrative review when
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there is no statutory
where he determines that:

(1) There is a reasonable possibility
that waiver will be granted and the
debtor may be found not owing the
debt (in whole or in part);

(2) The Government’s interest is pro-
tected, if suspension is granted, by the
reasonable assurance that the debt can
be recovered if the debtor does not pre-
vail; or

(3) Collection of the debt will cause
undue hardship to the debtor.

(e) The CFO will decline to suspend
collection where he determines that
the request for waiver or administra-
tive review is frivolous or was made
primarily to delay collection.

requirement

§213.31 Termination—general.

The CFO may terminate collection
actions including accrued interest, pen-
alty and administrative costs, where
the debt principal does not exceed
$100,000. If the debt exceeds $100,000,
USAID obtains the approval of DOJ in
order to terminate further collection
actions. Unless otherwise provided for
by DOJ regulations or procedures, re-
quests to terminate collection on debts
in excess of $100,000 are referred to the
Commercial Litigation Branch, Civil
Division, Department of Justice, for
approval.

§213.32 Standards for termination.

A debt may be terminated where the
CFO determines that:

(a) The Government cannot collect or
enforce collection of any significant
sum from the debtor, having due regard
for available judicial remedies, the
debtor’s ability to pay, and the exemp-
tions available to the debtor under
State and Federal law;

(b) The debtor cannot be located,
there is no security remaining to be
liqguidated, and the prospects of col-
lecting by offset are too remote to jus-
tify retention of the claim;

(c) The cost of further collection ac-
tion is likely to exceed the amount re-
coverable;

(d) The claim is determined to be le-
gally without merit or enforcement of
the debt is barred by any applicable
statute of limitations;

(e) The evidence necessary to prove
the claim cannot be produced or the
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necessary witnesses are unavailable
and efforts to induce voluntary pay-
ment have failed; or

(f) The debt against the debtor has
been discharged in bankruptcy.

§213.33 Permitted actions after termi-
nation of collection activity.

Termination of collection activity
ceases active collection of the debt.
Termination does not preclude the
agency from retaining a record of the
account for purposes of:

(a) Selling the debt if the CFO deter-
mines that such sale is in the best in-
terests of USAID;

(b) Pursuing collection at a subse-
quent date in the event there is a
change in the debtor’s status or a new
collection tool becomes available;

(c) Offsetting against future income
or assets not available at the time of
termination of collection activity; or

(d) Screening future applicants for
prior indebtedness.

§213.34 Debts that have been dis-
charged in bankruptcy.

USAID generally terminates collec-
tion activity on a debt that has been
discharged in bankruptcy regardless of
the amount. USAID may continue col-
lection activity, however, subject to
the provisions of the Bankruptcy Code
for any payments provided under a
plan of reorganization. The CFO will
seek legal advice by the General Coun-
sel’s office if he believes that any
claims or offsets may have survived the
discharge of a debtor.

Subpart F—Discharge of Indebt-
edness and Reporting Re-
quirements

§213.35 Discharging
general.

Before discharging a delinquent debt
(also referred to as a close out of the
debt), USAID will make a determina-
tion that collection action is no longer
warranted and request that litigation
counsel release any liens of record se-
curing the debt. Discharge of indebted-
ness is distinct from termination or
suspension of collection activity and is
governed by the Internal Revenue
Code. When collection action on a debt
is suspended or terminated, the debt

indebtedness—

§213.38

remains delinquent and further collec-
tion action may be pursued at a later
date in accordance with the standards
set forth in this part. When a debt is
discharged in full or in part, further
collection action is prohibited and
USAID must terminate debt collection
action.

§213.36 Reporting to IRS.

Upon discharge of an indebtedness,
USAID will report the discharge to the
IRS in accordance with the require-
ments of 26 U.S.C. 6050P and 26 CFR
1.6050P-1. USAID may request FMS to
file such a discharge report to the IRS
on the agency’s behalf.

Subpart G—Referrals to the
Department of Justice

§213.37 Referrals to the Department of
Justice.

(a) The CFO, through the FMS cross-
servicing agreement and by direct ac-
tion, refers to DOJ for litigation all
claims on which aggressive collection
actions have been taken but which
could not be collected, compromised,
suspended or terminated. Referrals are
made as early as possible, consistent
with aggressive agency collection ac-
tion, and within the period for bringing
a timely suit against the debtor. Un-
less otherwise provided by DOJ regula-
tions or procedures, USAID refers for
litigation debts of more than $2,500 but
less than $1,000,000 to the Department
of Justice’s Nationwide Central Intake
Facility as required by the Claims Col-
lection Litigation Report (CCLR) in-
structions. Debts of over $1,000,000 shall
be referred to the Civil Division at the
Department of Justice.

(b) The CFO will clearly indicate on
the CCLR the actions the DOJ should
take on the referred claim.

Subpart H—Mandatory Transfer of
Delinquent Debt to Financial
Management Service (FMS) of
the Department of Treasury

§213.38 Mandatory transfer of debts to
FMS—general.

(a) USAID’s procedures call for trans-
fer of legally enforceable debt to FMS
90 days after the Bill for Collection or
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demand letter is issued. A debt is le-
gally enforceable if there has been a
final agency determination that the
debt, in the amount stated, is due and
there are no legal bars to collection ac-
tion. A debt is not considered legally
enforceable for purposes of mandatory
transfer to FMS if a debt is the subject
of a pending administrative review
process required by statute or regula-
tion and collection action during the
review process is prohibited.

(b) Except as set forth in paragraph
(a) of this section, USAID will transfer
any debt covered by this part that is
more than 180 days delinquent to FMS
for debt collection services. A debt is
considered 180 days delinquent for pur-
poses of this section if it is 180 days
past due and is legally enforceable.

§213.39 Exceptions to
transfer.

mandatory

USAID is not required to transfer a
debt to FMS pursuant to §213.37(b) dur-
ing such period of time that the debt:

(a) Is in litigation or foreclosure;

(b) Is scheduled for sale;

(c) Is at a private collection con-
tractor;

(d) Is at a debt collection center if
the debt has been referred to a Treas-
ury-designated debt collection center;

(e) Is being collected by internal off-
set; or

(f) Is covered by an exemption grant-
ed by Treasury

PART 214—ADVISORY COMMITTEE
MANAGEMENT

Subpart A—General

Sec.

214.1 Purpose.

214.2 Definition of advisory committee.

214.3 A.1.D. Advisory Committee Manage-
ment Officer.

Subpart B—Establishment of Advisory
Committees

214.11 Establishment and
quirements.

214.12 Considerations in membership selec-
tion.

214.13 Responsibilities within A.1.D.

214.14 Charter revision.

214.15 Changes in membership.

chartering re-
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Subpart C—Termination and Renewal of
Advisory Committees

214.21 Termination and renewal provisions.
214.22 Responsibilities within A.1.D.

Subpart D—Operation of Advisory
Committees

214.31 A.l1.D.
resentative.

214.32 Calling of advisory committee meet-
ings.

214.33 Notice of meetings.

214.34 Public participation.

214.35 Minutes of meetings.

214.36 Records of advisory committees.

214.37 Public access to committee records.

214.38 Submission of reports to the Library
of Congress.

Advisory Committee Rep-

Subpart E—Administration of Advisory
Committees

214.41
214.42
214.43
214.44

Support services.

Uniform pay guidelines.
Agency records.

Annual review and reports.

Subpart F—Administrative Remedies

214.51 Administrative review of denial for
public access to records.

214.52 Administrative review of other al-
leged non-compliance.

AUTHORITY: Section 621, Foreign Assist-
ance Act of 1961, as amended (22 U.S.C. 2381);
sec. 8(a), Federal Advisory Committee Act,
Pub. L. 92-463; and Executive Order 11769.

SOURCE: 40 FR 33205, Aug. 7, 1975, unless
otherwise noted.

Subpart A—General

§214.1 Purpose.

The regulations in this part prescribe
administrative guidelines and manage-
ment controls for A.l1.D. advisory com-
mittees. Federal Advisory Committees
are governed by the provisions of the
Federal Advisory Committee Act, Pub.
L. 92-463 (effective January 5, 1973,
hereinafter referred to as the Act); Ex-
ecutive Order No. 11769 (February 21,
1974) entitled “Committee Manage-
ment;” OMB Circular A-63 (March 27,
1974, as amended).

§214.2 Definition of advisory com-
mittee.

(a) The term advisory committee is de-
fined in section 3(2) of the Act.
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(b) In general, this definition in-
cludes any committee, board, commis-
sion, council, conference, panel, task
force, or other similar group, or any
subcommittee or sub-group thereof,
which is formed or utilized by the
Agency for obtaining advice or rec-
ommendations, and which is not com-
posed wholly of full-time Federal em-
ployees.

§214.3 A.LD. Advisory
Management Officer.

Committee

The Advisory Committee Manage-
ment Officer is responsible to the Ad-
ministrator for the establishment of
uniform administrative guidelines and
management controls which must be
consistent with directives of the Direc-
tor of the OMB under sections 7 and 10
of the Act.

Subpart B—Establishment of
Advisory Committees

§214.11 Establishment and chartering
requirements.

Provisions governing the establish-
ment and chartering of Advisory Com-
mittees are contained in section 9 of
the Act and paragraph 6 of OMB Cir-
cular A-63. In summary, these require-
ments include the following:

(a) Where establishment of an Advi-
sory Committee is not specifically au-
thorized by statute or by the Presi-
dent, the need for a new A.l1.D. advisory
committee is determined by the A.l.D.
Administrator, in accordance with the
guidelines set forth in section 5(b) of
the Act. The determination also in-
cludes a certification that creation of
the Committee is in the public interest
and a description of the nature and
purpose of the Committee.

(b) After written consultation to the
OMB Secretariat and notification that
the establishment of the Committee
would be in accord with the Act, A.1.D.
publishes the Administrator’s Deter-
mination in the FEDERAL REGISTER at
least fifteen (15) days prior to the filing
of the Committee’s Charter.

(c) Each advisory committee estab-
lished or used by A.1.D. is required to
file a charter with the A.l.D. Adminis-
trator, the House International Rela-
tions Committee, and the Senate For-

§214.13

eign Relations Committee, before
meeting or taking any action.

(d) Advisory committee charters
shall include the following informa-
tion:

(1) Committee’s official title;

(2) Committee’s objectives and scope
of activity;

(3) Period of time necessary for the
committee to carry out its purposes;

(4) Agency official to whom the com-
mittee reports;

(5) Agency responsible for providing
necessary support for the committee;

(6) Description of duties for which
the committee is responsible, and, if
such duties are not solely advisory, a
specification of the authority for such
functions;

(7) Estimated annual operating costs
in dollars and man-years for the com-
mittee;

(8) Estimated number and frequency
of committee meetings;

(9) Committee’s termination date;
and

(10) Date the charter is filed.

(e) A copy of the charter is required
to be sent to the Library of Congress,
Exchange and Gift Division, Federal
Advisory Committee Desk, Wash-
ington, DC 20540.

[40 FR 33205, Aug. 7, 1975, as amended at 40
FR 54777, Nov. 26, 1975]

§214.12 Considerations in membership
selection.

Membership is to be fairly balanced
in terms of points of view represented
and functions to be performed. Appro-
priate attention is also given to factors
of sex, race, creed, national origin, and
religion.

§214.13 Responsibilities within A.I.D.

(a) The A.1.D. Office or Bureau seek-
ing establishment of a new A.l1.D. advi-
sory committee:

(1) Justifies the need for the advisory
committee to the satisfaction of the
A.1.D. Advisory Committee Manage-
ment Officer, the A.1.D. Administrator,
and the OMB Secretariat.

(2) Prepares, clears with the Advisory
Committee Management Officer and
the General Counsel, and submits to
the Administrator all documentation
necessary to establish or use the advi-
sory committee.
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(b) The Advisory Committee Manage-
ment Officer with assistance as appro-
priate from the General Counsel and
the Office of Legislative Affairs:

(1) Appraises the need for the pro-
posed advisory committee;

(2) Assures that the requirements of
the Act and OMB guidelines have been
followed;

(3) If satisfied with paragraphs (b) (1)
and (2) of this section, clears the pro-
posal for submission to the Adminis-
trator and obtains OMB concurrence in
Agency actions to establish advisory
committees;

(4) Maintains the agency file of ap-
proved charters and formal determina-
tions;

(5) Publishes approved charters in the
Agency’s internal directives system;

(6) Reviews proposed committee
membership for compliance with legal
requirements, including conflict of in-
terest;

(7) Assures publication of the Admin-
istrator’s formal determinations in the
FEDERAL REGISTER; and

(8) Transmits approved advisory com-
mittee charters to the House Inter-
national Relations Committee, the
Senate Foreign Relations Committee,
and the Library of Congress.

[40 FR 33205, Aug. 7, 1975, as amended at 40
FR 54778, Nov. 26, 1975]

§214.14 Charter revision.

(a) Sponsoring A.1.D. Bureaus and Of-
fices initiate revisions to advisory
committee charters, as necessary, to
reflect current information regarding
scope, duties, etc.

(b) Charter revision requires clear-
ances by the advisory committee, the
A.1.D. Advisory Committee Manage-
ment Officer and the General Counsel;
consultation with OMB; approval by
the A.1.D. Administrator, and notifica-
tion of the change to the FEDERAL REG-
ISTER, Congressional committees, and
the Library of Congress.

§214.15 Changes in membership.

Changes in membership of advisory
committees are proposed by the Bureau
of Office through which the committee
reports, are cleared by the Advisory
Committee Management Officer and
the Office of the General Counsel, and
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are approved by the A.l.D. Adminis-
trator.

Subpart C—Termination and
Renewal of Advisory Committees

§214.21 Termination and renewal pro-
visions.

Provisions governing the termination
and renewal of advisory committees
are contained in section 14 of the Act
and paragraph 7 of OMB Circular A-63,
as amended. As related to A.l.D.-estab-
lished non-statutory committees, these
provisions mean that:

(a) Each such committee which was
in existence on January 5, 1973, shall
terminate by January 5, 1975, unless it
is renewed by the A.l1.D. Administrator
prior to the latter date.

(b) Each such committee established
after January 5, 1973, shall terminate
not later than two years after its es-
tablishment, unless it is renewed by
the A.1.D. Administrator prior to its
termination date.

(c) Any committee which is renewed
shall continue for not more than two
years unless, prior to the expiration of
that period, it is renewed.

(d) Renewal requires advance ap-
proval of the Administrator in accord-
ance with section 5(c) which requires
application of the criteria set forth in
section 5(b) of the Act; notification to
the OMB Secretariat not more than
sixty (60) days nor less than thirty (30)
days before the expiration date, and
concurrence by the Secretariat; publi-
cation of a notice of the renewal; and
the filing of a new advisory committee
charter with the appropriate House and
Senate Committees and to the Library
of Congress.

(e) Notification to the OMB Secre-
tariat shall include:

(1) The A.1.D. Administrator’s deter-
mination that renewal is necessary and
is in the public interest;

(2) The reasons for his determination;

(3) The Agency’s plan to attain or
maintain balanced membership of the
committee; and

(4) An explanation of why the com-
mittee’s functions cannot be performed
by the Agency or by an existing advi-
sory committee.
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§214.22 Responsibilities within A.I.D.

Responsibilities within A.1.D. for the
renewal of advisory committees are as
follows:

(a) The Office or Bureau through
which the advisory committee reports:
prepares, clears with the Advisory
Committee Management Officer and
the General Counsel, and submits to
the Administrator all documentation
necessary for committee renewal sixty-
five (65) days prior to the expiration
date of the Committee.

(b) The Office of General Counsel as-
sists in the preparation of charters; re-
views and clears the proposal for con-
formity with the Act and other re-
quirements; and assures publication of
the Administrator’s determination of
renewal in the FEDERAL REGISTER.

(c) The Office of Legislative Affairs
transmits approved advisory com-
mittee charters to the House and Sen-
ate Committees and to the Library of
Congress.

Subpart D—Operation of Advisory
Committees

§214.31 A.LD. Advisory Committee
Representative.

(a) For each advisory committee used
by A.1.D., the Administrator designates
an A.1.D., employee to serve as the
A.1.D. Advisory Committee Represent-
ative.

(b) The designated A.1.D. employee
performs functions required by section
10 of the Act and assigned herein. Such
functions include:

(1) Calling, or giving advance ap-
proval to, advisory committee meet-
ings;

(2) Approving an agenda for each
meeting;

(3) Making recommendations on pro-
posals to close meetings, or parts of
meetings, to the public; and clearing
such recommendation with the Advi-
sory Committee Management Officer
and the General Counsel for decisions
by the Administrator;

(4) Assuring that advance notices of
each meeting (whether open or closed)
are published in the FEDERAL REG-
ISTER, provided through other means
such as press releases and direct mail,

§214.32

and provided to the Advisory Com-
mittee Management Officer.

(5) Assuring that open meetings are
accessible to the public;

(6) As specified by the Administrator,
chairing or attending each meeting;

(7) Determining the number of com-
mittee members necessary to be
present at any meeting for the trans-
action of committee business;

(8) Adjourning any meeting, when-
ever he determines adjournment to be
in the public interest;

(9) Assuring that minutes are kept of
each advisory committee meeting and
of the meetings of sub-committees and
sub-groups, and that such minutes are
certified for accuracy by the chairman
or presiding officer of the committee;
and

(10) Assuring that, subject to section
552 of title 5 United States Code, the
documents of the advisory committee
are made available for public inspec-
tion and copying.

(11) Maintaining a current list of
members of the advisory committee,
and furnishing membership informa-
tion to the A.1.D. Advisory Committee
Management Officer on request.

§214.32 Calling of advisory committee
meetings.

(a) No advisory committee is to hold
any meetings except at the call, or
with the advance approval, of the des-
ignated A.1.D. Advisory Committee
Representative.

(b) Each advisory committee meeting
is conducted in accordance with an
agenda approved by the designated
A.1.D. Advisory Committee Represent-
ative.

(1) The agenda lists the matters to be
considered at the meeting and indi-
cates whether any portion of the meet-
ing is to be closed to the public in ac-
cordance with subsection (c) of section
552(b) of title 5, United States Code.

(2) Copies of the agenda are distrib-
uted to members of the committee
prior to the date of the meeting and
are included in the official records of
the Advisory Committee.

[40 FR 33205, Aug. 7, 1975, as amended at 42
FR 26975, May 26, 1977]
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§214.33 Notice of meetings.

(a) Notice of each advisory com-
mittee meeting (whether the meeting
is open or closed) shall be published in
the FEDERAL REGISTER at least fifteen
(15) days before the date of the meet-
ing, and should also be provided
through other means such as news-
paper advertisements, press releases,
and direct mail.

(1) Exceptions to the requirement for
public notice are granted only for rea-
sons of national security as determined
by the Director, OMB and are re-
quested and justified by the Adminis-
trator, A.1.D. at least thirty (30) days
prior to the meeting.

(2) Exceptions to the fifteen (15) day
advance publication requirement are
granted in emergency situations as de-
termined by the Administrator, A.l1.D.
In such situations, the facts on which
exception is based are to be included in
the Notice of the meeting.

(3) Requests for exceptions under
paragraphs (a) (1) and (2) of this section
are prepared by the Advisory Com-
mittee Representative and are cleared
by the Advisory Committee Manage-
ment Officer and the General Counsel
prior to submission to the Adminis-
trator.

(b) Notices include the name of the
advisory committee; the time of the
meeting; the purposes of the meeting; a
statement regarding the extent to
which the public will be permitted to
attend and, if any portion is closed,
why such closure or partial closure is
necessary, including citation of the ap-
propriate exemption permitted under
subsection (c) of 5 U.S.C. 552b. Thus,
A.1.D. Notices of Advisory Committee
meetings normally state that the
meeting is open to the public and in-
clude the place of the meeting; and in-
structions for gaining access to open
meetings which are held in a “secured”
building.

(c) Both formal and informal notices
are prepared by the A.l1.D. Advisory
Committee Representative; formal no-
tices to be published in the FEDERAL
REGISTER are cleared with the Advisory
Committee Management Officer and
are sent to the Office of the General
Counsel at least thirty-two (32) days
before the scheduled meeting date.
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(d) Copies of all public notices are
provided to the Advisory Committee
Management Officer.

[40 FR 33205, Aug. 7, 1975, as amended at 40
FR 54778, Nov. 26, 1975; 42 FR 26975, May 26,
1977]

§214.34 Public participation.

(a) Each advisory committee meeting
is to be open to the public except
where:

(1) The Director, OMB, has deter-
mined that public notice of a meeting
would be inconsistent with national se-
curity; or

(2) The Administrator, AID, has for-
mally determined that a meeting, or
portion of a meeting may be closed to
the public in accordance with sub-
section (c) of section 552b of title 5,
United States Code.

(b) Advisory committee requests to
close all or part of a meeting or a se-
ries of meetings are to include the rea-
sons for proposed closure, citing spe-
cific exceptions involved under sub-
section (c) of section 552b of Title 5,
United States Code. Such requests are
submitted by the AID Advisory Com-
mittee Representative, through the Ad-
visory Committee Management Officer
and the General Counsel to the Admin-
istrator at least forty (40) days before
the scheduled date of the meeting.

(c) The Administrator’s determina-
tion is to be in writing and is to con-
tain a brief statement of the reasons
for closing the meeting (or portion
thereof). The determination itself is to
be made available to the public on re-
quest.

(d) When all or part of an advisory
committee meeting is closed and de-
tailed minutes are not to be made
available in their entirety to the pub-
lic, the Committee shall prepare and
make available to the public within
thirty (30) days of the close of the
meeting a summary of its activities
and related matters which are inform-
ative to the public consistent with the
policy of 5 U.S.C. 552(b). Notice of
availability of such a summary shall be
incorporated in the notice of the meet-
ing published in the FEDERAL REG-
ISTER.

(e) To facilitate public participation
in advisory committee meetings which
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are to be open or partially open to the
public:

(1) Meetings are to be held at a rea-
sonable time and at a place that is ac-
cessible to members of the public.

(2) The size of the meeting room is to
be large enough to accommodate the
Advisory Committee, its staff, and
those members of the public who might
be expected to attend.

(3) Any member of the public is per-
mitted to file a written statement with
the committee, before or after the
meeting.

(4) Interested persons may be per-
mitted to present oral statements at
the meeting in accordance with proce-
dures established by the committee,
and to the extent time available for the
meeting permits.

(5) Other participation by members of
the public is not permitted, except in
accordance with procedures established
by the committee.

[40 FR 33205, Aug. 7, 1975, as amended at 42
FR 26975, May 26, 1977]

§214.35 Minutes of meetings.

(a) Minutes are to be kept of each
meeting of each advisory committee
and its formal and informal sub-groups.

(b) The chairman or presiding officer
designates a member or other person to
keep the minutes.

(c) The minutes are to include:

(1) The time and place of the meet-
ing;

(2) A list of members,
A.1.D. employees attending;

(3) A complete summary of matters
discussed and conclusions reached;

(4) Copies of all reports received,
issued, or approved;

(5) The extent to which the meeting
was open to the public; and

(6) The extent of public participation,
including a list of those who presented
oral or written statements and a esti-
mate of the number of those who at-
tended the meeting.

(d) The chairman or presiding officer
of the advisory committee is to certify
to the accuracy of the minutes. The
certification is to indicate that “the
minutes are an accurate and complete
summary of the matters discussed and
conclusions reached at the meeting
held on (date(s)).”

staff, and

§214.38

§214.36 Records of advisory commit-
tees.

(@) The A.l.D. Advisory Committee
Representative is to maintain the
records of the advisory committee in a
location known to the A.l1.D. Advisory
Committee Management Officer.

(b) Such records are to include the
reports, transcripts, minutes, appen-
dices, working papers, drafts, studies,
agenda, and other documents which
were made available to, or prepared for
or by, the advisory committee.

(c) Advisory committee records are
maintained and disposed of according
to procedures prescribed in the Agen-
cy’s Handbook 21—Communications,
Part 111, Records Filing and Disposi-
tion Manual.

§214.37 Public access to committee
records.

Records maintained in accordance
with §214.36 are subject to the Freedom
of Information Act, 5 U.S.C. 552 et seq.
and, thus, are available for public in-
spection and copying pursuant to
A.1.D. Regulation 12—Public Informa-
tion (22 CFR part 212), subject to the
general oversight of the A.1.D. Advi-
sory Committee Management Officer.

(Sec. 621, Foreign Assistance Act of 1961, as
amended (22 U.S.C. 2381); sec. 8(a) Federal
Advisory Committee Pub. L. 92-463; E.O.
11686)

[40 FR 54778, Nov. 26, 1975]

§214.38 Submission of reports to the
Library of Congress.

(a) Each advisory committee is to
file with the Library of Congress eight
copies of each of its reports, except
where the report falls within an exemp-
tion listed in 5 U.S.C. 552(b) or relates
to a meeting which was closed for rea-
sons of national security.

(b) The A.I.D. Advisory Committee
Representative provides copies of com-
mittee reports to the Office of Legisla-
tive Affairs for transmittal to the Li-
brary of Congress; and sends a copy to
the A.1.D. Advisory Committee Man-
agement Officer for inclusion in the
Agency’s central file on advisory com-
mittees.

(c) As appropriate, the A.1.D. Advi-
sory Commmittee Representative may
also send copies of background papers
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and other advisory committee docu-
ments to Office of Legislative Affairs
for transmittal to the Library of Con-
gress.

Subpart E—Administration of
Advisory Committees

§214.41 Support services.

(a) A.1.D. provides support services
for advisory committees which are es-
tablished by or report to the Agency,
unless the establishing authority pro-
vides otherwise.

(b) Within A.l1.D., support services
are provided by and charged to the al-
lotment of the A.1.D. office or bureau
through which the advisory committee
reports, and are coordinated by the
designated A.l.D. Advisory Committee
Representative.

(c) Support services include staff,
quarters, supplies, and funds.

§214.42 Uniform pay guidelines.

(a) A.1.D. follows OMB/CSC guidelines
in section 11 of OMB Circular A-63 in
establishing rates of pay for advisory
committee members, staffs, and con-
sultants.

(b) In summary, A.1.D. policy regard-
ing compensation for advisory com-
mittee members is as follows:

(1) Advisory committee members who
are not employed by the U.S. Govern-
ment ordinarily serve without com-
pensation. However, they may be reim-
bursed for travel and related expenses
of invitational travel under the provi-
sions of A.1.D. travel regulations.

(2) If committee members are ap-
pointed as A.l.D. consultants or ex-
perts, their compensation shall be fixed
in accordance with CSC guidelines and
regulations, and the general agreement
between CSC and A.1.D.

(3) Expenses of committee members
are charged to the allotments of the
A.1.D. office or bureau through which
the advisory committee reports.

§214.43 Agency records.

(@) The A.l.D. Advisory Committee
Management Office maintains the
Agency’s Official central files on the
nature functions, and operations of
each A.l1.D. advisory committee. Cen-
tral files contain the following infor-

22 CFR Ch. Il (4-1-04 Edition)

mation with respect to each A.l1.D. ad-
visory committee:

(1) Original copy of Advisory Com-
mittee Charter filed with the Adminis-
trator;

(2) Official records copy of formal de-
terminations by the A.1.D. Adminis-
trator with respect to the establish-
ment renewal, operation, and termi-
nation of the committee;

(3) Annual reports of committee ac-
tivity;

(4) Designations of Advisory Com-
mittee Representatives;

(5) Location of the official files of the
Advisory Committee.

(b) Each A.1.D. Advisory Committee
Representative maintains individual
advisory committee files at a location
known to the A.l1.D. Advisory Com-
mittee Management Officer. These files
contain the following information:

(1) Copies of documents establishing,
renewing, and terminating the com-
mittee;

(2) Copies of committee charters filed
with the A.l1.D. Administrator;

(3) Fiscal records which fully disclose
the disposition of any funds made
available to the committee;

(4) Advisory committee records de-
scribed above in §214.36(b) (i.e., the re-
ports, transcripts, minutes, appendices,
and other documents which were made
available to, or prepared for or by, the
committee).

(c) The A.1.D. Advisory Committee
Management Officer, the A.l1.D. Audi-
tor General, the OMB Secretariat, and
the Comptroller General shall have ac-
cess to these records.

(d) Personnel documentation re-
quired by CSC and Agency regulations
shall be maintained in the official per-
sonnel records of the Office of Per-
sonnel and Manpower.

§214.44 Annual review and reports.

(a) A.1.D. conducts an annual com-
prehensive review of advisory commit-
tees under instructions provided by
OMB Circular A-63, section 10, as
amended and submits required data to
OMB on the prescribed format, by No-
vember 30 of each year.

(b) A.1.D. reports monthly to OMB on
committee terminations or other sig-
nificant changes in continuing A.l.D.
Advisory Committees.
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(c) A.1.D. also provides information
to the General Services Administration
(GSA) for an annual report to Con-
gress. The Agency report is due on Feb-
ruary 1 of each year; includes only
those advisory committees established
by or reporting to A.l.D.; and is sub-
mitted on a form prescribed by GSA.

(d) Within A.1.D., the Advisory Com-
mittee Management Officer collects re-
quired information from the A.l1.D. Ad-
visory Committee Representatives; ap-
praises advisory committee activities
for the Administrator; and prepares the
Agency’s reports for the Adminis-
trator.

Subpart F—Administrative
Remedies

§214.51 Administrative review of de-
nial for public access to records.

Any person whose request for access
to an advisory committee document is
denied may seek administrative review
in accordance with §212.36(c) of A.l1.D.
Regulation 12, 22 CFR 212.36(c).

§214.52 Administrative review of
other alleged non-compliance.

With regard to other alleged non-
compliance with the Act, OMB Circular
A-63, or this regulation, the following
procedures are to be used:

(a) Advisory committee members or
other aggrieved individuals or organi-
zations must file a written complaint
which contains specific information re-
garding the alleged non-compliance.

(b) The written complaint must be
addressed to the Administrator or Dep-
uty Administrator, Agency for Inter-

national Development, 21st and Vir-
ginia Avenue, NW., Washington, DC
20523.

(c) The complaint must be filed with-
in thirty (30) days after the date of the
alleged non-compliance.

(d) The complaint will be considered
by the Administrator or Deputy Ad-
ministrator with the advice and assist-
ance of the General Counsel and the
A.1.D. Advisory Committee Manage-
ment Office.

(e) Written notice of the disposition
of the complaint shall be provided to
the complainant within thirty (30) days
of the date the complaint was received
by the Agency.

§215.1

PART 215—REGULATIONS FOR IM-
PLEMENTATION OF PRIVACY ACT
OF 1974

Sec.

215.1 Purpose and scope.

215.2 Definitions.

215.3 Procedures for requests pertaining to
individual records in a system of records.

215.4 Times, places, and requirements for
indentification of individuals making re-
quests.

215.5 Access to requested information by in-
dividuals.

215.6 Special procedures: Medical records.

215.7 Request for correction or amendment
of record.

215.8 Agency review of request for amend-
ment of record.

215.9 Appeal of initial adverse agency deter-
mination.

215.10 Disclosure of record to person other
than the individual to whom it pertains.

215.11 Fees.

215.12 Penalties and remedies.

215.13 General exemptions.

215.14 Specific exemptions.

AUTHORITY: Sec. 621, Foreign Assistance
Act of 1961, as amended, (22 U.S.C. 2381; 75
Stat. 445); secs. 3,4, Administrative Proce-
dure Act (5 U.S.C. 553; 60 Stat. 237); Privacy
Act of 1974 (Pub. L. 93-579; 5 U.S.C. 552a; 88
Stat. 1896).

SOURCE: 57 FR 38277, Aug. 24, 1992, unless
otherwise noted.

§215.1 Purpose and scope.

(a) It is the purpose and objective of
the International Development Co-
operation Agency and the Agency for
International Development to collect
information, revise personal data col-
lection forms or processes, and main-
tain Agency records in a manner that
will prevent an unwarranted invasion
of privacy of those individuals who are
the subject of Agency records.

(b) These regulations establish the
procedures by which an individual may
obtain notification of the existence of
Agency records pertaining to that indi-
vidual, gain access to those records, re-
quest an amendment or correction to
the records, and appeal adverse deci-
sions to requests for amendment or
correction of Agency records.

(c) The Agency separately states and
publishes in the FEDERAL REGISTER a
public notice of the existence and char-
acter of systems maintained by the
Agency, pursuant to the provisions of
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sections (e)(4) and (e)(11) of the Privacy
Act of 1974 (5 U.S.C. 552a; 88 Stat. 1896).

§215.2 Definitions.

(a) Act means the Privacy Act of 1974
(5 U.S.C. 552a; 88 Stat. 1896);

(b) Agency means the International
Development Cooperation Agency or
the Agency for International Develop-
ment, its offices, bureaus, divisions,
and posts abroad;

(¢) Amend shall include the amend-
ment of a record;

(d) Individual means a citizen of the
United States or an alien lawfully ad-
mitted for permanent residence;

(e) Maintain includes maintain, col-
lect, use or disseminate;

(f) Record means any item, collection,
or grouping of information about an in-
dividual that is maintained by an agen-
cy, including, but not limited to, his
education, financial transactions, med-
ical history, and criminal or employ-
ment history and that contains his
name, or the identifying number, sym-
bol, or other identifying particular as-
signed to the individual, such as a fin-
ger or voice print or a photograph;

(g9) Routine use means, with respect to
the disclosure of a record, the use of
such record for a purpose which is com-
patible with the purpose for which it
was collected;

(h) Statistical record means a record in
a system of records maintained for sta-
tistical research or reporting purposes
only and not used in whole or in part in
making any determination about an
identifiable individual, except as pro-
vided by section 8 of title 13;

(i) System of records means a group of
any records under the control of any
agency from which information is re-
trieved by the name of the individual
or by some identifying number, sym-
bol, or other identifying particular as-
signed to the individual.

§215.3 Procedures for requests per-
taining to individual records in a
system of records.

(a) Requests for notification of access
to or amendment of Agency records
contained in a system of records per-
taining to an individual may be made
in person or by mail as follows: For the
International Development Coopera-
tion Agency-Assistant Director for Ad-
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ministration, International Develop-
ment Cooperation Agency, Room 4889
New State, 2201 C Street, NW., Wash-
ington, DC 20523 Attention: Privacy L.i-
aison Officer. For the Agency for Inter-
national Development-Privacy Liaison
Officer, Agency for International De-
velopment, Room 4889 New State, 2201
C Street, NW., Washington, DC 20523.

(b) Such request should include infor-
mation necessary to identify the
record, e.g., the individual’s full name,
date of birth, place of birth, present
mailing address, or system of record
identification name and number, if
known, and, to facilitate the retrieval
of records contained in those systems
of records which are retrieved by social
security numbers, the social security
number of the individual to whom the
record pertains.

(c) With respect to a system of
records which may be maintained by
the Agency in offices outside the
United States, an individual may in-
quire whether he or she is the subject
of an Agency record or may request ac-
cess to or amendment of such records
by appearing in person or by writing to
the Privacy Liaison Officer, Agency for
International Development, at the
overseas missions.

(d) The Assistant Director for Admin-
istration for requests to 1.D.C.A. or the
appropriate Privacy Liaison Officer for
request to A.l.D., or their designees
shall, within ten (10) working days of
receipt of the request, furnish in writ-
ing to the requesting individual notice
of the existence or nonexistence of any
records described in the request.

§215.4 Times, places, and require-
ments for identification of individ-
uals making requests.

(a) Individuals making personal re-
quests for notification, access or con-
test may do so at the place designated
in paragraph (a) of §215.3, which is open
9 a.m. to 5 p.m. daily, except Satur-
days, Sundays, and legal public holi-
days.

(b) Individuals making personal re-
quests for notification, access or con-
test at offices outside the United
States may do so at the overseas mis-
sions during the regular business hours
of those offices.
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(c) An individual requesting such in-
formation in person shall provide such
personal identification as is reasonable
under the circumstances to verify the
individual’s identity; e.g. driver’s li-
cense, employee identification card or
medicare card. (The identification
should contain a photograph of the in-
dividual.)

(d) An individual requesting such in-
formation by mail shall include in his
or her request a signed notarized state-
ment to verify his or her identity and
which stipulates that the individual
understands that knowingly or will-
fully seeking or obtaining access to
records about another individual under
false pretenses is punishable by a fine
up to $5,000, as provided in section (i)(3)
of the Act.

(e) Verification of identity as set
forth in paragraphs (c) and (d) of this
section shall not be required of individ-
uals seeking access to records other-
wise available to members of the public
under the Freedom of Information Act
(5 U.S.C. 552; 88 Stat. 1561).

() An individual who wishes to be ac-
companied by another person when re-
viewing a record shall furnish the
Agency with a written statement au-
thorizing discussion of his or her
record in the presence of the accom-
panying person. Such statement need
not contain any reasons for the access
or for the accompanying person’s pres-
ence.

§215.5 Access to requested informa-
tion by individuals.

(a) Upon receipt of a request by an
individual made in accordance with the
provisions of §215.3, such individual
shall be granted access to any record
pertaining to him or her which is con-
tained in a system of records main-
tained by the Agency subject to exemp-
tions discussed in §§215.13 and 215.14.

(b) Notwithstanding the provisions of
paragraph (a) of this section, access
will not be allowed an individual to in-
formation or records compiled by the
Agency in reasonable anticipation of a
civil or criminal action or proceeding.

(c) Whenever possible, access to re-
quested records will be granted;

(1) Where the request is presented in
person and the record is readily avail-
able, promptly upon receipt of the re-

§215.7

quest for access, determination that
access to the record may be granted,
verification of the identity of the indi-
vidual seeking access, and, where ap-
plicable, receipt of consent to discuss
the record with a person accompanying
the individual;

(2) Where the request is made by
mail, the record will, whenever pos-
sible, be provided within ten (10) work-
ing days of receipt of the request.

(d) Where access to a record cannot
reasonably be granted as provided in
paragraphs (c)(1) and (2) of this section,
the Agency will acknowledge in writ-
ing receipt of the request for access
and indicate a reasonable time within
which access to the record can be
granted.

(e) Where no reasonable means exist
for an individual to have access to his
or her record in person, a copy of the
record must be provided through the
mail.

§215.6 Special
records.

If the Assistant Director for Admin-
istration or the Privacy Liaison Offi-
cer, determines that the release di-
rectly to the individual of medical
records maintained by the Agency
could have an adverse effect upon such
individual, the Director/Officer will at-
tempt to arrange an alternative ac-
ceptable to both the individual and
Agency (such as the release of said in-
formation to a doctor named by the in-
dividual) in granting access to such
record.

procedures: Medical

§215.7 Request for correction or
amendment of record.

(@) An individual may request the
Agency to correct or amend a record
pertaining to him or her which the in-
dividual believes is not accurate, rel-
evant, timely or complete.

(b) Such request must be in writing
and must be presented, in person or by
mail to the addresses listed in §215.3(a).

(c) Such requests must set forth the
following information:

(1) Identification of the system of
records in which the particular record
is maintained;

(2) The portion(s) of the record to be
amended or corrected;
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(3) The desired amendment or correc-
tion; and

(4) The reasons for the amendment or
correction.

The request must be accompanied by
evidence, documentation, or other in-
formation in support of the request.

(d) Assistance in preparing a request
to amend a record may be obtained
from the officials listed in §215.3(a).

§215.8 Agency review of request for
amendment of record.

(a) The Agency will examine the in-
formation requested to be amended to
determine its accuracy, timeliness,
completeness, and its relevancy and ne-
cessity to accomplish a purpose of the
Agency required to be accomplished by
statute or by executive order.

(b) Within ten (10) working days after
the receipt by the Assistant Director
for Administration or the Privacy Liai-
son Officer, of a request made in ac-
cordance with this section, the Assist-
ant Director for Administration or the
Privacy Liaison Officer shall acknowl-
edge in writing such receipt and shall,
after examination in accordance with
the provisions of paragraph (a) of this
section, promptly either:

(1) Make any amendment of any por-
tion thereof which the individual be-
lieves is not accurate, relevant, timely
or complete, and notify the individual
of the amendment made; or

(2) Inform the individual of the Agen-
cy’s refusal to amend the record in ac-
cordance with the request, the rea-
son(s) for the refusal, and the proce-
dures established by the Agency for the
individual to request a review of that
refusal.

(c) If the Agency agrees with the in-
dividual’s request to amend a record, in
addition to proceeding as set forth in
paragraph (b)(1) of this section, it shall
promptly advise all previous recipients
of the record of the fact that the
amendment was made and the sub-
stance of the amendment where an ac-
counting of disclosures has been made.

(d) If unusual circumstances prevent
the completion of Agency action on the
request to amend within 30 days after
the receipt thereof by the Assistant Di-
rector for Administration or the Pri-
vacy Liaison Officer, the individual
will be promptly advised of the delay,
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the reasons for the delay, and of the
date by which the review is expected to
be completed.

(e) If the Agency, after its initial ex-
amination of the record and the re-
quest for Amendment, disagrees with
all or any part of the individual’s re-
quest to amend it shall:

(1) To the extent the Agency agrees
with any part of the individual’s re-
quest to amend, proceed as described in
paragraphs (b)(1) and (c) of this section;

(2) Advise the individual of its refusal
and the reason(s) therefor;

(3) Inform the individual that he or
she may request a further review by
the Director or the Administrator, or
their designees; and

(4) Describe the procedures for re-
questing such review, including the
name and address of the official to
whom the request should be directed.

(f) No part of these regulations shall
be construed to permit:

(1) The alteration of evidence pre-
sented in the course of judicial, quasi-
judicial or quasi-legislative pro-
ceedings;

(2) Collateral attack upon any matter
which has been the subject of judicial
or quasi-judicial action; or

(3) An amendment or correction
which would be in violation of an exist-
ing statute, executive order or regula-
tion.

§215.9 Appeal of initial adverse agen-
cy determination.

(a) An individual who disagrees with
the denial or partial denial of his or
her request to amend a record may file
a request for review of such refusal
within 60 days after the date of notifi-
cation of the denial or partial denial.

(b) The request for review must be in
writing and may be presented in person
or by mail to:

Director, International Development Co-
operation Agency, 2201 C Street, NW.,
Washington, DC 20523. Attention: Privacy
Review Request.

Director, Office of External Affairs, Agency
for International Development, 2201 C
Street, NW., Washington, DC 20523. Atten-
tion: Privacy Review Request.

Both the envelope and the letter should
be clearly marked: Attention: Privacy
Review Request. Such request should
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include any documentation, informa-
tion or statements advanced for the
amendment of the record, and a copy of
the initial adverse determination.

(c) Upon receipt of the request for re-
view, the Director or the Assistant Ad-
ministrator, or an officer of the Agency
designated in writing by the Director
or Administrator, shall undertake an
independent review of the initial deter-
mination.

(d) If someone other than the Direc-
tor or the Assistant Administrator is
designated to conduct the review, he or
she shall be an officer who is organiza-
tionally independent of or senior to the
officer or employee who made the ini-
tial determination.

(e) In conducting the review, the re-
viewing official, may at his or her op-
tion, request such additional informa-
tion as is deemed necessary to estab-
lish that the record contains only that
information which is accurate, timely,
complete and necessary to assure fair-
ness in any determination which may
be made about the individual on the
basis of the record.

() Within 30 days after receipt of the
request for review, the Director, the
Assistant Administrator, or the official
designated to conduct the review, shall
advise the individual of the Agency’s
final decision. If  unusual cir-
cumstances prevent the completion of
the review within the 30-day period,
the Agency shall, prior to the expira-
tion of the 30-day period, advise the in-
dividual in writing of the cir-
cumstances preventing the completion
of such review and inform him or her of
the date by which the review is ex-
pected to be completed.

(g) If the reviewing official deter-
mines that the record should be amend-
ed in accordance with the individual’s
request, the Agency shall:

(1) Amend the record accordingly;

(2) Advise the individual of the
amendment; and

(3) Where an accounting of disclo-
sures has been made, advise all pre-
vious recipients of the fact that the
amendment was made and the nature
of the amendment.

(h) If, after conducting the review,
the reviewing official refuses to amend
the record, in whole or in part, in ac-

§215.10

cordance with the individual’s request,
Agency shall advise the individual:

(1) Of its refusal and the reasons
therefor;

(2) Of the individual’s right to file a
concise statement of his or her reasons
for disagreeing with the Agency’s deci-
sion;

(3) Of the procedures for filing a
statement of disagreement;

(4) That any such statement will be
sent to anyone to whom the record is
subsequently disclosed, together with a
brief statement by the Agency summa-
rizing its reasons for refusing to amend
the record;

(5) That to the extent an accounting
of disclose was maintained, prior re-
cipients of the disputed record will be
provided a copy of any statement of
disagreement and of the Agency’s
statement summarizing its reasons for
refusing to amend the record; and

(6) Of the individual’s right to seek
judicial review of the Agency’s refusal
to amend a record as provided for in
section (g)(1)(a) of the Act.

§215.10 Disclosure of record to person
other than the individual to whom
it pertains.

(a) Subject to the conditions of para-
graphs (b) and (c) of this section, the
Agency shall not disclose any record
which 1is contained in a system of
records by any means of communica-
tion to any person or other agency who
is not the individual to whom the
record pertains.

(b) Upon written request or with
prior written consent of the individual
to whom the record pertains, the Agen-
cy may disclose any such record to a
person or to another agency as re-
quested or authorized.

(c) Notwithstanding the absence of
written consent from the individual to
whom the record pertains, the Agency
may disclose any such record provided
such disclosure is:

(1) To those officers and employees of
the Agency who have a need for the
record in the performance of their du-
ties;

(2) Required under the Freedom of In-
formation Act (5 U.S.C. 552);

(3) For a routine use as defined in
§215.2;
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(4) To the Bureau of the Census for
purposes of planning or carrying out a
census or survey or related activity
pursuant to the provisions of title 13 of
the United States Code;

(5) To a recipient who has provided
the Agency with adequate advance
written assurance that the record will
be used solely as a statistical research
or reporting record, and the record is
to be transferred in a form that is not
individually identifiable;

(6) To the National Archives of the
United States as a record which has
sufficient historical or other value to
warrant its continued preservation by
the United States Government, or for
evaluation by the Administrator of
General Services or his or her designee,
to determine whether the record has
such value;

(7) To another agency or to an instru-
mentality of any governmental juris-
diction within or under the control of
the United States for a civil or crimi-
nal law enforcement activity author-
ized by law: Provided, The head of the
agency or instrumentality has made a
prior written request to the Assistant
Administrator of Administration or
the Privacy Liaison Officer, specifying
the particular record and the law en-
forcement activity for which it is
sought;

(8) To a responsible person pursuant
to a showing of compelling cir-
cumstances affecting the health or
safety of an individual if upon such dis-
closure notification will be trans-
mitted to the last known address of
such individual;

(9) To either House of Congress, or, to
the extent of a matter within its juris-
diction, any committee or sub-
committee, or joint committee of Con-
gress, or subcommittee of such joint
committee;

(10) To the Comptroller General, or
any of his/her authorized representa-
tives, in the course of the performance
of the duties of the General Accounting
Office;

(11) Pursuant to an order of a court of
competent jurisdiction or;

(12) To a consumer reporting agency
in accordance with section 3711(f) of
title 31.

22 CFR Ch. Il (4-1-04 Edition)

§215.11 Fees.

(a) The only fees to be charged to or
collected from an individual under the
provisions of this part are for copying
records at the request of the indi-
vidual.

(b) No fees shall be charged or col-
lected for the following: Search for and
retrieval of the records; review of the
records; copying at the initiative of the
Agency without a request from the in-
dividual; the first 100 pages; and first-
class postage. However if special han-
dling or other than first-class mail is
requested or required, the costs shall
be added to the basic fee.

(c) The copying fees prescribed in
paragraph (a) of this section are:

Ten (10) cents per page. Twenty (20) cents
per page of computer printout.

(d) Payment may be in the form of a
check, bank draft on a bank in the
United States, or postal money order
payable to the Treasurer of the United
States.

(e) A receipt for fees paid will be
given only upon request.

(f) A copying fee totaling $15.00 or
less shall be waived but the copying
fees for contemporaneous requests by
the same individual shall be aggre-
gated to determine the total fee.

(g) A fee may be reduced or waived by
the Privacy Liaison Officer.

§215.12

The provisions of the Act relating to
penalties and remedies are summarized
below:

(@) An individual may bring a civil
action against the Agency when the
Agency:

(1) Makes a determination not to
amend a record in accordance with the
individual’s request;

(2) Refuses to comply with an indi-
vidual’s request pursuant to 5 U.S.C.
552a (d)(1);

(3) Fails to maintain a record con-
cerning an individual with such accu-
racy, relevance, timeliness and com-
pleteness as is necessary to assure fair-
ness in any determination relating to
the qualifications, character, rights, or
opportunities of, or benefits to the in-
dividual that may be made on the basis
of such record, and as a result thereof

Penalties and remedies.
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a determination is made which is ad-
verse to the individual; or

(4) Fails to comply with any other
provision of section (d) of the Act in
such a way as to have an adverse effect
on an individual.

(b) The court may order the correc-
tion or amendment of the records, may
enjoin the Agency from withholding
the records, may order the Agency to
produce any records improperly with-
held, and may assess attorney’s fees
and costs.

(c) Where a court of competent juris-
diction makes a determination that
the Agency action was willful or inten-
tional with respect to 5 U.S.C. 552a
(9)(1) (c) or (d), the United States shall
be liable for actual damages of no less
than $1,000, the costs of the action, and
attorneys’ fees.

(d) Criminal penalties may be im-
posed against an officer or employee of
the Agency who willfully discloses ma-
terial which he or she knows is prohib-
ited from disclosure, or who maintains
a system of records without complying
with the notice requirements.

(e) Criminal penalties may be im-
posed against any person who know-
ingly and willfully requests or obtains
any record concerning an individual
from an agency under false pretenses.
The offenses enumerated in paragraphs
(d) and (e) of this section are mis-
demeanors, with fines not to exceed
$5,000.

§215.13 General exemptions.

(@) Pursuant to 5 U.S.C. 552a (j)(2),
the Director or the Administrator may,
where there is a compelling reason to
do so, exempt a system of records with-
in the Agency from any part of the
Act, except subsections (b), (c) (1) and
(2), (&) (A) through (F), (e) (6), (), (9),
(10), and (11), and (i) thereof, if the sys-
tem of records is maintained by the
Agency or component thereof which
performs as its principal function any
activity pertaining to the enforcement
of criminal laws, including police ef-
forts to prevent, control, or reduce
crime or to apprehend criminals, and
the activities of prosecutors, courts,
correctional, probation, pardon, or pa-
role authorities, and which consists of:

(1) Information compiled for the pur-
pose of identifying individual criminal

§215.14

offenders and alleged offenders and
consisting only of identifying data and
notations of arrests, the nature and
disposition of criminal charges, sen-
tencing, confinement, release, and pa-
role and probation status;

(2) Information compiled for the pur-
pose of a criminal investigation, in-
cluding reports of informants and in-
vestigators, and associated with an
identifiable individual; or

(3) Reports identifiable to an indi-
vidual compiled at any stage of the
process of enforcement of the criminal
laws from arrest or indictment through
release from supervision.

(b) Each notice of a system of records
that is the subject of an exemption
under this section will include a state-
ment that the system has been exempt-
ed, the reasons therefore, and a ref-
erence to the FEDERAL REGISTER, Vol-
ume and page, where the exemption
rule can be found.

(c) The systems of records to be ex-
empted under section (j)(2) of the Act,
the provisions of the Act from which
they are being exempted, and the jus-
tification for the exemptions, are set
forth below:

(1) Criminal Law Enforcement Records.
This system of records is to be exempt-
ed from sections (c) (3) and (4); (d); (e)
(1), (2, and (3); (e) (4) (G), (H), and (I);
(e) (5) and (8); (), (g) and (h) of the Act.
These exemptions are necessary to in-
sure the proper functioning of the law
enforcement activity, to protect con-
fidential sources of information, to ful-
fill promises of confidentiality, to
maintain the integrity of the law en-
forcement procedures, to avoid pre-
mature disclosure of the knowledge of
criminal activity and the evidentiary
bases of possible enforcement actions,
to prevent interference with law en-
forcement proceeding, to avoid the dis-
closure of investigative techniques, and
to avoid the endangering the law en-
forcement personnel.

(2) [Reserved]

§215.14 Specific exemptions.

(a) Pursuant to 5 U.S.C. 552a(k), the
Director or the Administrator may,
where there is a compelling reason to
do so, exempt a system of records, from
any of the provisions of subsections (c)
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(3); (d); (e)(1); (&)(4) (G), (H), and (I); and

(f) of the Act if a system of records is:

(1) Subject to the provisions of 5
U.S.C. 552(b)(1);

(2) Investigatory material compiled
for law enforcement purposes, other
than material within the scope of sub-
section (j)(2) of the Act: Provided, how-
ever, That if any individual is denied
any right, privilege, or benefit to which
he or she would otherwise be eligible,
as a result of the maintenance of such
material, such material shall be pro-
vided to such individual, except to the
extent that the disclosure of such ma-
terial would reveal the identity of a
source who furnished information to
the Government under an express
promise that the identity of the source
would be held in confidence, or prior to
the effective date of this section, under
an implied promise that the identity of
the source would be held in confidence;

(3) Maintained in connection with
providing protective services to the
President of the United States or other
individuals pursuant to 18 U.S.C. 3056;

(4) Required by statute to be main-
tained and used solely as statistical
records;

(5) Investigatory material compiled
solely for the purpose of determining
suitability, eligibility, or qualifica-
tions for Federal civilian employment,
military service, Federal contracts, or
access to classified information, but
only to the extent that the disclosure
of such material would reveal the iden-
tity of a source who furnished informa-
tion to the Government under an ex-
press promise that the identity of the
source would be held in confidence, or,
prior to the effective date of this sec-
tion, under an implied promise that the
identity of the source would be held in
confidence;

(6) Testing or examination material
used solely to determine individual
qualifications for appointment or pro-
motion in the Federal service, the dis-
closure of which would compromise the
objectivity or fairness of the testing or
examination process; or

(7) Evaluation material used to deter-
mine potential for promotion in the
armed services, but only to the extent
that the disclosure of such material
would reveal the identity of a source
who furnished information to the Gov-
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ernment under an express promise that
the identity of the source would be
held in confidence, or, prior to the ef-
fective date of this section, under an
implied promise that the identity of
the source would be held in confidence.

(b) Each notice of a system of records
that is the subject of an exemption
under 5 U.S.C. 552a(k) will include a
statement that the system has been ex-
empted, the reasons therefore, and a
reference to the FEDERAL REGISTER,
volume and page, where the exemption
rule can be found.

(c) The systems of records to be ex-
empted under section (k) of the Act,
the provisions of the Act from which
they are being exempted, and the jus-
tification for the exemptions, are set
forth below:

(1) Criminal Law Enforcement Records.
If the 5 U.S.C. 552a(j)(2) exemption
claimed under paragraph (c) of §215.13
and on the notice of systems of records
to be published in the FEDERAL REG-
ISTER on this same date is held to be
invalid, then this system is determined
to be exempt, under 5 U.S.C. 552(a)(k)
(1) and (2) of the Act, from the provi-
sions of 5 U.S.C. 552a (c)(3); (d); (e)(1);
©)@); (G); (H); (n; and (f). The reasons
for asserting the exemptions are to
protect the materials required by exec-
utive order to be kept secret in the in-
terest of the national defense or for-
eign policy, to prevent subjects of in-
vestigation from frustrating the inves-
tigatory process, to insure the proper
functioning and integrity of law en-
forcement activities, to prevent disclo-
sure of investigative techniques, to
maintain the ability to obtain nec-
essary information, to fulfill commit-
ments made to sources to protect their
identities and the confidentiality of in-
formation and to avoid endangering
these sources and law enforcement per-
sonnel.

(2) Personnel Security and Suitability
Investigatory Records. This system is ex-
empt under U.S.C. 552a (k)(1), (K)(2),
and (k)(5) from the provisions of 5
U.S.C. 552a (c)(3); (d); (e)(1); (e)(4); (G);
(H); (1); and (f). These exemptions are
claimed to protect the materials re-
quired by executive order to be kept se-
cret in the interest of national defense
or foreign policy, to prevent subjects of
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investigation from frustrating the in-
vestigatory process, to insure the prop-
er functioning and integrity of law en-
forcement activities, to prevent disclo-
sure of investigative techniques, to
maintain the ability to obtain candid
and necessary information, to fulfill
commitments made to sources to pro-
tect the confidentiality of information,
to avoid endangering those sources
and, ultimately, to facilitate proper se-
lection or continuance of the best ap-
plicants or persons for a given position
or contract. Special note is made of the
limitation on the extent to which this
exemption may be asserted.

(3) Litigation Records. This system is
exempt under 5 U.S.C. 552(k)(1), (k)(2),
and (k)(5) from the provisions of 5
U.S.C. 552a (c)(3); (d); (e)(D); (e)(4) (G),
(H), (1); and (f). These exemptions are
claimed to protect the materials re-
quired by executive order to be kept se-
cret in the interest of national defense
or foreign policy, to prevent subjects of
investigation from frustrating the in-
vestigatory process, to insure the prop-
er functioning and integrity of law en-
forcement activities, to prevent disclo-
sure of investigative techniques, to
maintain the ability to obtain candid
and necessary information, to fulfill
commitments made to sources to pro-
tect the confidentiality of information.

(4) Employee Equal Employment Oppor-
tunity Complaint Investigatory Records.
This system is exempt under 5 U.S.C.
552a (k)(1) and (k)(2) from the provi-
sions of 5 U.S.C. 552a (c)(3); (d); (e)(1);
©)4) (G), (H), (1); and (f). These exemp-
tions are claimed to protect the mate-
rials required by executive order to be
kept secret in the interest of national
defense or foreign policy, to prevent
subjects of investigation from frus-
trating the investigatory process, to
insure the proper functioning and in-
tegrity of law enforcement activities,
to prevent disclosure of investigative
techniques, to maintain the ability to
obtain candid and necessary informa-
tion, to fulfill commitments made to
sources to protect the confidentiality
of information, to avoid endangering
these sources.

(5) The following systems of records
are exempt under 5 U.S.C. 552a (k)(5)
from the provision of 5 U.S.C. 552a

§216.1
g:))_(?»); (d); (e)(D); () (G), (H), (); and

(-i) Employee Conduct and Discipline
Records.
(ii) Employee Relations Records.

This exemption is claimed for these
systems of records to maintain the
ability to obtain candid and necessary
information, to fulfill commitments
made to sources to protect the con-
fidentiality of information, to avoid
endangering these sources and, ulti-
mately, to facilitate proper selection
or continuance of the best applicants
or persons for a given position or con-
tract. Special note is made of the limi-
tation on the extent to which this ex-
emption may be asserted. The exist-
ence and general character of the infor-
mation exempted will be made known
to the individual to whom it pertains.

PART 216—ENVIRONMENTAL
PROCEDURES

Sec.
216.1
216.2
216.3
216.4
216.5
216.6
216.7

Introduction.

Applicability of procedures.

Procedures.

Private applicants.

Endangered species.

Environmental assessments.

Environmental impact statements.

216.8 Public hearings.

216.9 Bilateral and multi-lateral studies and
concise reviews of environmental issues.

216.10 Records and reports.

AUTHORITY: 42 U.S.C.4332; 22 U.S.C. 2381.

SOURCE: 41 FR 26913, June 30, 1976, unless
otherwise noted.

§216.1 Introduction.

(a) Purpose. In accordance with sec-
tions 118(b) and 621 of the Foreign As-
sistance Act of 1961, as amended, (the
FAA) the following general procedures
shall be used by A.1.D. to ensure that
environmental factors and values are
integrated into the A.1.D. decision
making process. These procedures also
assign responsibility within the Agen-
cy for assessing the environmental ef-
fects of A.l1.D.’s actions. These proce-
dures are consistent with Executive
Order 12114, issued January 4, 1979, en-
titled Environmental Effects Abroad of
Major Federal Actions, and the pur-
poses of the National Environmental
Policy Act of 1970, as amended (42
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U.S.C. 4371 et seq.) (NEPA). They are in-
tended to implement the requirements
of NEPA as they effect the A.l1.D. pro-
gram.

(b) Environmental policy. In the con-
duct of its mandate to help upgrade the
quality of life of the poor in developing
countries, A.l.D. conducts a broad
range of activities. These activities ad-
dress such basic problems as hunger,
malnutrition, overpopulation, disease,
disaster, deterioration of the environ-
ment and the natural resource base, il-
literacy as well as the lack of adequate
housing and transportation. Pursuant
to the FAA, A.1.D. provides develop-
ment assistance in the form of tech-
nical advisory services, research, train-
ing, construction and commodity sup-
port. In addition, A.l.D. conducts pro-
grams under the Agricultural Trade
Development and Assistance Act of
1954 (Pub. L. 480) that are designed to
combat hunger, malnutrition and to fa-
cilitate economic development. Assist-
ance programs are carried out under
the foreign policy guidance of the Sec-
retary of State and in cooperation with
the governments of sovereign states.
Within this framework, it is A.1.D. pol-
icy to:

(1) Ensure that the environmental
consequences of A.l.D.-financed activi-
ties are identified and considered by
A.1.D. and the host country prior to a
final decision to proceed and that ap-
propriate environmental safeguards are
adopted;

(2) Assist developing countries to
strengthen their capabilities to appre-
ciate and effectively evaluate the po-
tential environmental effects of pro-
posed development strategies and
projects, and to select, implement and
manage effective environmental pro-
grams;

(3) Ildentify impacts resulting from
A.1.D.’s actions upon the environment,
including those aspects of the bio-
sphere which are the common and cul-
tural heritage of all mankind; and

(4) Define environmental limiting
factors that constrain development and
identify and carry out activities that
assist in restoring the renewable re-
source base on which sustained devel-
opment depends.

(c) Definitions—(1) CEQ regulations.
Regulations promulgated by the Presi-
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dent’s Council on Environmental Qual-
ity (CEQ) (FEDERAL REGISTER, Volume
43, Number 230, November 29, 1978)
under the authority of NEPA and Exec-
utive Order 11514, entitled Protection
and Enhancement of Environmental
Quality (March 5, 1970) as amended by
Executive Order 11991 (May 24, 1977).

(2) Initial Environmental Examination.
An Initial Environmental Examination
is the first review of the reasonably
foreseeable effects of a proposed action
on the environment. Its function is to
provide a brief statement of the factual
basis for a Threshold Decision as to
whether an Environmental Assessment
or an Environmental Impact State-
ment will be required.

(3) Threshold Decision. A formal Agen-
cy decision which determines, based on
an Initial Environmental Examination,
whether a proposed Agency action is a
major action significantly affecting
the environment.

(4) Environmental Assessment. A de-
tailed study of the reasonably
forseeable significant effects, both ben-
eficial and adverse, of a proposed ac-
tion on the environment of a foreign
country or countries.

(5) Environmental Impact Statement. A
detailed study of the reasonably fore-
seeable environmental impacts, both
positive and negative, of a proposed
A.1.D. action and its reasonable alter-
natives on the United States, the glob-
al environment or areas outside the ju-
risdiction of any nation as described in
§216.7 of these procedures. It is a spe-
cific document having a definite for-
mat and content, as provided in NEPA
and the CEQ Regulations. The required
form and content of an Environmental
Impact Statement is further described
in §216.7 infra.

(6) Project Identification Document
(PID). An internal A.1.D. document
which initially identifies and describes
a proposed project.

(7) Program Assistance Initial Proposal
(PAIP). An internal A.l.D. document
used to initiate and identify proposed
non-project assistance, including com-
modity import programs. It is analo-
gous to the PID.

(8) Project Paper (PP). An internal
A.1.D. document which provides a de-
finitive description and appraisal of
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the project and particularly the plan or
implementation.

(9) Program Assistance Approval Docu-
ment (PAAD). An internal A.1.D. docu-
ment approving non-project assistance.
It is analogous to the PP.

(10) Environment. The term environ-
ment, as used in these procedures with
respect to effects occurring outside the
United States, means the natural and
physical environment. With respect to
effects occurring within the United
States see §216.7(b).

(11) Significant effect. With respect to
effects on the environment outside the
United States, a proposed action has a
significant effect on the environment if
it does significant harm to the environ-
ment.

(12) Minor donor. For purposes of
these procedures, A.1.D. is a minor
donor to a multidonor project when
A.1.D. does not control the planning or
design of the multidonor project and
either (i) A.1.D.’s total contribution to
the project is both less than $1,000,000
and less than 25 percent of the esti-
mated project cost, or (ii) A.1.D.’s total
contribution is more than $1,000,000 but
less than 25 percent of the estimated
project cost and the environmental
procedures of the donor in control of
the planning of design of the project
are followed, but only if the A.l.D. En-
vironmental Coordinator determines
that such procedures are adequate.

[45 FR 70244, Oct. 23, 1980]

§216.2 Applicability of procedures.

(a) Scope. Except as provided in
§216.2(b), these procedures apply to all
new projects, programs or activities
authorized or approved by A.l1.D. and to
substantive amendments or extensions
of ongoing projects, programs, or ac-
tivities.

(b) Exemptions. (1) Projects, programs
or activities involving the following
are exempt from these procedures:

(i) International disaster assistance;

(ii) Other emergency circumstances;
and

(iii) Circumstances involving excep-
tional foreign policy sensitivities.

(2) A formal written determination,
including a statement of the justifica-
tion therefore, is required for each
project, program or activity for which
an exemption is made under para-
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graphs (b)(1) (ii) and (iii) of this sec-
tion, but is not required for projects,
programs or activities under paragraph
(b)(1)(i) of this section. The determina-
tion shall be made either by the Assist-
ant Administrator having responsi-
bility for the program, project or activ-
ity, or by the Administrator, where au-
thority to approve financing has been
reserved by the Administrator. The de-
termination shall be made after con-
sultation with CEQ regarding the envi-
ronmental consequences of the pro-
posed program, project or activity.

(c) Categorical exclusions. (1) The fol-
lowing criteria have been applied in de-
termining the classes of actions includ-
ing in §216.2(c)(2) for which an Initial
Environmental Examination, Environ-
mental Assessment and Environmental
Impact Statement generally are not re-
quired;

(i) The action does not have an effect
on the natural or physicial environ-
ment;

(ii) A.1.D. does not have knowledge of
or control over, and the objective of
A.1.D. in furnishing assistance does not
require, either prior to approval of fi-
nancing or prior to implementation of
specific activities, knowledge of or con-
trol over, the details of the specific ac-
tivities that have an effect on the
physicial and natural environment for
which financing is provided by A.1.D;

(iii) Research activities which may
have an affect on the physicial and nat-
ural environment but will not have a
significant effect as a result of limited
scope, carefully controlled nature and
effective monitoring.

(2) The following classes of actions
are not subject to the procedures set
forth in §216.3, except to the extent
provided herein;

(i) Education, technical assistance,
or training programs except to the ex-
tent such programs include activities
directly affecting the environment
(such as construction of facilities,
etc.);

(ii) Controlled experimentation ex-
clusively for the purpose of research
and field evaluation which are confined
to small areas and carefully monitored;

(iii) Analyses, studies, academic or
research workshops and meetings;

(iv) Projects in which A.L.LD. is a
minor donor to a multidonor project
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and there is no potential significant ef-
fects upon the environment of the
United States, areas outside any na-
tion’s jurisdiction or endangered or
threatened species or their critical
habitat;

(v) Document and information trans-
fers;

(vi) Contributions to international,
regional or national organizations by
the United States which are not for the
purpose of carrying out a specifically
identifiable project or projects;

(vii) Institution building grants to
research and educational institutions
in the United States such as those pro-
vided for under section 122(d) and title
XI1 of chapter 2 of part | of the FAA (22
USCA 2151 p. (b) 2220a. (1979));

(viii) Programs involving nutrition,
health care or population and family
planning services except to the extent
designed to include activities directly
affecting the environment (such as con-
struction of facilities, water supply
systems, waste water treatment, etc.)

(ix) Assistance provided under a Com-
modity Import Program when, prior to
approval, A.1.D. does not have knowl-
edge of the specific commodities to be
financed and when the objective in fur-
nishing such assistance requires nei-
ther knowledge, at the time the assist-
ance is authorized, nor control, during
implementation, of the commodities or
their use in the host country.

(xX) Support for intermediate credit
institutions when the objective is to
assist in the capitalization of the insti-
tution or part thereof and when such
support does not involve reservation of
the right to review and approve indi-
vidual loans made by the institution;

(xi) Programs of maternal or child
feeding conducted under title Il of Pub.
L. 480;

(xii) Food for development programs
conducted by food recipient countries
under title 111 of Pub. L. 480, when
achieving A.l1.D.’s objectives in such
programs does not require knowledge
of or control over the details of the
specific activities conducted by the for-
eign country under such program;

(xiii) Matching, general support and
institutional support grants provided
to private voluntary organizations
(PVOs) to assist in financing programs
where A.1.D.’s objective in providing
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such financing does not require knowl-
edge of or control over the details of
the specific activities conducted by the
PVO;

(xiv) Studies, projects or programs
intended to develop the capability of
recipient countries to engage in devel-
opment planning, except to the extent
designed to result in activities directly
affecting the environment (such as con-
struction of facilities, etc.); and

(xv) Activities which involve the ap-
plication of design criteria or stand-
ards developed and approved by A.1.D.

(3) The originator of a project, pro-
gram or activity shall determine the
extent to which it is within the classes
of actions described in paragraph (c)(2)
of this section. This determination
shall be made in writing and be sub-
mitted with the PID, PAIP or com-
parable document. This determination,
which must include a brief statement
supporting application of the exclusion
shall be reviewed by the Bureau Envi-
ronmental Officer in the same manner
as a Threshold Decision under
§216.3(a)(2) of these procedures. Not-
withstanding paragraph (c)(2) of this
section, the procedures set forth in
§216.3 shall apply to any project, pro-
gram or activity included in the classes
of actions listed in paragraph (c)(2) of
this section, or any aspect or compo-
nent thereof, if at any time in the de-
sign, review or approval of the activity
it is determined that the project, pro-
gram or activity, or aspect or compo-
nent thereof, is subject to the control
of A.1.D. and may have a significant ef-
fect on the environment.

(d) Classes of actions normally having a
significant effect on the environment. (1)
The following classes of actions have
been determined generally to have a
significant effect on the environment
and an Environmental Assessment or
Environmental Impact Statement, as
appropriate, will be required:

(i) Programs of river basin develop-
ment;

(i) Irrigation or water management
projects, including dams and impound-
ments;

(iii) Agricultural land leveling;

(iv) Drainage projects;

(v) Large scale agricultural mecha-
nization;

(vi) New lands development;
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(vii) Resettlement projects;

(viii) Penetration road building or
road improvement projects;

(ix) Powerplants;

(X) Industrial plants;

(xi) Potable water and sewerage
projects other than those that are
small-scale.

(2) An Initial Environmental Exam-
ination normally will not be necessary
for activities within the classes de-
scribed in §216.2(d), except when the
originator of the project believes that
the project will not have a significant
effect on the environment. In such
cases, the activity may be subjected to
the procedures set forth in §216.3.

(e) Pesticides. The exemptions of para-
graph (b)(1) of this section and the cat-
egorical exclusions of paragraph (c)(2)
of this section are not applicable to as-
sistance for the procurement or use of
pesticides.

[45 FR 70244, Oct. 23, 1980]

§216.3 Procedures.

(a) General procedures—(1) Preparation
of the Initial Environmental Examination.
Except as otherwise provided, an Ini-
tial Environmental Examination is not
required for activities identified in
§216.2(b)(1), (c) (2), and (d). For all
other A.l1.D. activities described in
§216.2(a) an Initial Environmental Ex-
amination will be prepared by the
originator of an action. Except as indi-
cated in this section, it should be pre-
pared with the PID or PAIP. For
projects including the procurement or
use of pesticides, the procedures set
forth in paragraph (b) of this section
will be followed, in addition to the pro-
cedures in this paragraph. Activities
which cannot be identified in sufficient
detail to permit the completion of an
Initial Environmental Examination
with the PID or PAIP, shall be de-
scribed by including with the PID or
PAIP: (i) An explanation indicating
why the Initial Environmental Exam-
ination cannot be completed; (ii) an es-
timate of the amount of time required
to complete the Initial Environmental
Examination; and (iii) a recommenda-
tion that a Threshold Decision be de-
ferred until the Initial Environmental
Examination is completed. The respon-
sible Assistant Administrator will act
on the request for deferral concur-
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rently with action on the PID or PAIP
and will designate a time for comple-
tion of the Initial Environmental Ex-
amination. In all instances, except as
provided in paragraph (a)(7) of this sec-
tion, this completion date will be in
sufficient time to allow for the comple-
tion of an Environmental Assessment
or Environmental Impact Statement, if
required, before a final decision is
made to provide A.l1.D. funding for the
action.

(2) Threshold decision. (i) The Initial
Environmental Examination will in-
clude a Threshold Decision made by
the officer in the originating office who
signs the PID or PAIP. If the Initial
Environmental Examination is com-
pleted prior to or at the same time as
the PID or PAIP, the Threshold Deci-
sion will be reviewed by the Bureau En-
vironmental Officer concurrently with
approval of the PID or PAIP. The Bu-
reau Environmental Officer will either
concur in the Threshold Decision or re-
quest reconsideration by the officer
who made the Threshold Decision, stat-
ing the reasons for the request. Dif-
ferences of opinion between these offi-
cers shall be submitted for resolution
to the Assistant Administrator at the
same time that the PID is submitted
for approval.

(if) An Initial Environmental Exam-
ination, completed subsequent to ap-
proval of the PID or PAIP, will be for-
warded immediately together with the
Threshold Determination to the Bu-
reau Environmental Officer for action
as described in this section.

(iii) A Positive Threshold Decision
shall result from a finding that the
proposed action will have a significant
effect on the environment. An Environ-
mental Impact Statement shall be pre-
pared if required pursuant to §216.7. If
an impact statement is not required,
an Environmental Assessment will be
prepared in accordance with §216.6. The
cognizant Bureau or Office will record
a Negative Determination if the pro-
posed action will not have a significant
effect on the environment.

(3) Negative Declaration. The Assist-
ant Administrator, or the Adminis-
trator in actions for which the ap-
proval of the Administrator is required
for the authorization of financing, may
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make a Negative Declaration, in writ-
ing, that the Agency will not develop
an Environmental Assessment or an
Environmental Impact Statement re-
garding an action found to have a sig-
nificant effect on the environment
when (i) a substantial number of Envi-
ronmental Assessments or Environ-
mental Impact Statements relating to
similar activities have been prepared
in the past, if relevant to the proposed
action, (ii) the Agency has previously
prepared a programmatic Statement or
Assessment covering the activity in
question which has been considered in
the development of such activity, or
(iii) the Agency has developed design
criteria for such an action which, if ap-
plied in the design of the action, will
avoid a significant effect on the envi-
ronment.

(4) Scope of Environmental Assessment
or Impact Statement—(i) Procedure and
Content. After a Positive Threshold De-
cision has been made, or a determina-
tion is made under the pesticide proce-
dures set forth in paragraph (b) of this
section that an Environmental Assess-
ment or Environmental Impact State-
ment is required, the originator of the
action shall commence the process of
identifying the significant issues relat-
ing to the proposed action and of deter-
mining the scope of the issues to be ad-
dressed in the Environmental Assess-
ment or Environmental Impact State-
ment. The originator of an action with-
in the classes of actions described in
§216.2(d) shall commence this scoping
process as soon as practicable. Persons
having expertise relevant to the envi-
ronmental aspects of the proposed ac-
tion shall also participate in this
scoping process. (Participants may in-
clude but are not limited to representa-
tives of host governments, public and
private institutions, the A.1.D. Mission
staff and contractors.) This process
shall result in a written statement
which shall include the following mat-
ters:

(a) A determination of the scope and
significance of issues to be analyzed in
the Environmental Assessment or Im-
pact Statement, including direct and
indirect effects of the project on the
environment.

(b) Identification and elimination
from detailed study of the issues that
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are not significant or have been cov-
ered by earlier environmental review,
or approved design considerations, nar-
rowing the discussion of these issues to
a brief presentation of why they will
not have a significant effect on the en-
vironment.

(c) A description of (1) the timing of
the preparation of environmental anal-
yses, including phasing if appropriate,
(2) variations required in the format of
the Environmental Assessment, and (3)
the tentative planning and decision
making schedule; and

(d) A description of how the analysis
will be conducted and the disciplines
that will participate in the analysis.

(i) These written statements shall be
reviewed and approved by the Bureau
Environmental Officer.

(iii) Circulation of scoping statement.
To assist in the preparation of an Envi-
ronmental Assessment, the Bureau En-
vironmental Office may circulate cop-
ies of the written statement, together
with a request for written comments,
within thirty days, to selected federal
agencies if that Officer believes com-
ments by such federal agencies will be
useful in the preparation of an Envi-
ronmental Assessment. Comments re-
ceived from reviewing federal agencies
will be considered in the preparation of
the Environmental Assessment and in
the formulation of the design and im-
plementation of the project, and will,
together with the scoping statement,
will be included in the project file.

(iv) Change in Threshold Decision. If it
becomes evident that the action will
not have a significant effect on the en-
vironment (i.e., will not cause signifi-
cant harm to the environment), the
Positive Threshold Decision may be
withdrawn with the concurrence of the
Bureau Environmental Officer. In the
case of an action included in
§216.2(d)(2), the request for withdrawal
shall be made to the Bureau Environ-
mental Officer.

(5) Preparation of Environmental As-
sessments and Environmental Impact
Statement. If the PID or PAIP is ap-
proved, and the Threshold Decision is
positive, or the action is included in
§216.2(d), the originator of the action
will be responsible for the preparation
of an Environmental Assessment or
Environmental Impact Statement as
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required. Draft Environmental Impact
Statements will be circulated for re-
view and comment as part of the re-
view of Project Papers and as outlined
further in §216.7 of those procedures.
Except as provided in paragraph (a)(7)
of this section, final approval of the PP
or PAAD and the method of implemen-
tation will include consideration of the
Environmental Assessment of final En-
vironmental Impact Statement.

(6) Processing and review within A.1.D.
(i) Initial Environmental Examina-
tions, Environmental Assessments and
final Environmental Impact State-
ments will be processed pursuant to
standard A.l1.D. procedures for project
approval documents. Except as pro-
vided in paragraph (a)(7) of this sec-
tion, Environmental Assessments and
final Environmental Impact State-
ments will be reviewed as an integral
part of the Project Paper or equivalent
document. In addition to these proce-
dures, Environmental Assessments will
be reviewed and cleared by the Bureau
Environmental Officer. They may also
be reviewed by the Agency’s Environ-
mental Coordinator who will monitor
the Environmental Assessment proc-
ess.

(if) When project approval authority
is delegated to field posts, Environ-
mental Assessments shall be reviewed
and cleared by the Bureau Environ-
mental Officer prior to the approval of
such actions.

(iii) Draft and final Environmental
Impact Statements will be reviewed
and cleared by the Environmental Co-
ordinator and the Office of the General
Counsel.

(7) Environmental review after author-
ization of financing. (i) Environmental
review may be performed after author-
ization of a project, program or activ-
ity only with respect to subprojects or
significant aspects of the project, pro-
gram or activity that are unidentified
at the time of authorization. Environ-
mental review shall be completed prior
to authorization for all subprojects and
aspects of a project, program or activ-
ity that are identified.

(i) Environmental review should
occur at the earliest time in design or
implementation at which a meaningful
review can be undertaken, but in no
event later than when previously un-
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identified subprojects or aspects of
projects, programs or activities are
identified and planned. To the extent
possible, adequate information to un-
dertake deferred environmental review
should be obtained before funds are ob-
ligated for unidentified subprojects or
aspects of projects, programs or activi-
ties. (Funds may be obligated for the
other aspects for which environmental
review has been completed.) To avoid
an irreversible commitment of re-
sources prior to the conclusion of envi-
ronmental review, the obligation of
funds can be made incrementally as
subprojects or aspects of projects, pro-
grams or activities are identified; or if
necessary while planning continues, in-
cluding environmental review, the
agreement or other document obli-
gating funds may contain appropriate
convenants or conditions precedent to
disbursement for unidentified sub-
projects or aspects of projects, pro-
grams or activities.

(iii) When environmetal review must
be deferred beyond the time some of
the funds are to be disbursed (e.g. long
lead times for the delivery of goods or
services), the project agreement or
other document obligating funds shall
contain a covenant or covenants re-
quiring environmental review, includ-
ing an Environmental Assessment or
Environmental Impact Statement,
when appropriate, to be completed and
taken into account prior to implemen-
tation of those subprojects or aspects
of the project, program or activity for
which environmental review is de-
ferred. Such convenants shall ensure
that implementation plans will be
modified in accordance with environ-
mental review if the parties decide
that modifications are necessary.

(iv) When environmental review will
not be completed for an entire project,
program or activity prior to authoriza-
tion, the Initial Environmental Exam-
ination and Threshold Decision re-
quired under paragraphs (a)(1) and (2)
of this section shall identify those as-
pects of the project, program or activ-
ity for which environmental review
will be completed prior to the time fi-
nancing is authorized. It shall also in-
clude those subprojects or aspects for
which environmental review will be de-
ferred, stating the reasons for deferral
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and the time when environmental re-
view will be completed. Further, it
shall state how an irreversible commit-
ment of funds will be avoided until en-
vironmental review is completed. The
A.1.D. officer responsible for making
environmental decisions for such
projects, programs or activities shall
also be identified (the same officer who
has decision making authority for the
other aspects of implementation). This
deferral shall be reviewed and approved
by the officer making the Threshold
Decision and the officer who authorizes
the project, program or activity. Such
approval may be made only after con-
sultation with the Office of General
Counsel for the purpose of establishing
the manner in which conditions prece-
dent to disbursement or covenants in
project and other agreements will
avoid an irreversible commitment of
resources before environmental review
is completed.

(8) Monitoring. To the extent feasible
and relevant, projects and programs for
which Environmental Impact State-
ments or Environmental Assessments
have been prepared should be designed
to include measurement of any changes
in environmental quality, positive or
negative, during their implementation.
This will require recording of baseline
data at the start. To the extent that
available data permit, originating of-
fices of A.1.D. will formulate systems
in collaboration with recipient nations,
to monitor such impacts during the life
of A.1.D.’s involvement. Monitoring im-
plementation of projects, programs and
activities shall take into account envi-
ronmental impacts to the same extent
as other aspects of such projects, pro-
grams and activities. If during imple-
mentation of any project, program or
activity, whether or not an Environ-
mental Assessment or Environmental
Impact Statement was originally re-
quired, it appears to the Mission Direc-
tor, or officer responsible for the
project, program or activity, that it is
having or will have a significant effect
on the environment that was not pre-
viously studied in an Environmental
Assessment or Environmental Impact
Statement, the procedures contained in
this part shall be followed including, as
appropriate, a Threshold Decision,
Scoping and an Environmental Assess-
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ment or Environmental Impact State-
ment.

(9) Revisions. If, after a Threshold De-
cision is made resulting in a Negative
Determination, a project is revised or
new information becomes available
which indicates that a proposed action
might be “major” and its effects “sig-
nificant”, the Negative Determination
will be reviewed and revised by the cog-
nizant Bureau and an Environmental
Assessment or Environmental Impact
Statement will be prepared, if appro-
priate. Environmental Assessments
and Environmental Impact Statements
will be amended and processed appro-
priately if there are major changes in
the project or program, or if significant
new information becomes available
which relates to the impact of the
project, program or activity on the en-
vironment that was not considered at
the time the Environmental Assess-
ment or Environmental Impact State-
ment was approved. When on-going
programs are revised to incorporate a
change in scope or nature, a determina-
tion will be made as to whether such
change may have an environmental im-
pact not previously assessed. If so, the
procedures outlined in this part will be
followed.

(10) Other approval documents. These
procedures refer to certain A.1.D. docu-
ments such as PIDs, PAIPs, PPs and
PAADs as the A.1.D. internal instru-
ments for approval of projects, pro-
grams or activities. From time to time,
certain special procedures, such as
those in §216.4, may not require the use
of the aforementioned documents. In
these situations, these environmental
procedures shall apply to those special
approval procedures, unless otherwise
exempt, at approval times and levels
comparable to projects, programs and
activities in which the aforementioned
documents are used.

(b) Pesticide procedures—(1) Project As-
sistance. Except as provided in para-
graph (b)(2) of this section, all proposed
projects involving assistance for the
procurement or use, or both, of pes-
ticides shall be subject to the proce-
dures prescribed in paragraphs (b)(1) (i)
through (v) of this section. These pro-
cedures shall also apply, to the extent
permitted by agreements entered into
by A.1.D. before the effective date of
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these pesticide procedures, to such
projects that have been authorized but
for which pesticides have not been pro-
cured as of the effective date of these
pesticide procedures.

(i) When a project includes assistance
for procurement or use, or both, of pes-
ticides registered for the same or simi-
lar uses by USEPA without restriction,
the Initial Environmental Examina-
tion for the project shall include a sep-
arate section evaluating the economic,
social and environmental risks and
benefits of the planned pesticide use to
determine whether the use may result
in significant environmental impact.
Factors to be considered in such an
evaluation shall include, but not be
limited to the following:

(a) The USEPA registration status of
the requested pesticide;

(b) The basis for selection of the re-
quested pesticide;

(c) The extent to which the proposed
pesticide use is part of an integrated
pest management program;

(d) The proposed method or methods
of application, including availability of
appropriate application and safety
equipment;

(e) Any acute and long-term toxi-
cological hazards, either human or en-
vironmental, associated with the pro-
posed use and measures available to
minimize such hazards;

(f) The effectiveness of the requested
pesticide for the proposed use;

(g) Compatibility of the proposed pes-
ticide with target and nontarget eco-
systems;

(h) The conditions under which the
pesticide is to be used, including cli-
mate, flora, fauna, geography, hydrol-
ogy, and soils;

(i) The availability and effectiveness
of other pesticides or nonchemical con-
trol methods;

(J) The requesting country’s ability
to regulate or control the distribution,
storage, use and disposal of the re-
quested pesticide;

(k) The provisions made for training
of users and applicators; and

(I) The provisions made for moni-
toring the use and effectiveness of the
pesticide.

In those cases where the evaluation of
the proposed pesticide use in the Initial
Environmental Examination indicates
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that the use will significantly effect
the human environment, the Threshold
Decision will include a recommenda-
tion for the preparation of an Environ-
mental Assessment or Environmental
Impact Statement, as appropriate. In
the event a decision is made to approve
the planned pesticide use, the Project
Paper shall include to the extent prac-
ticable, provisions designed to mitigate
potential adverse effects of the pes-
ticide. When the pesticide evaluation
section of the Initial Environmental
Examination does not indicate a poten-
tially unreasonable risk arising from
the pesticide use, an Environmental
Assessment or Environmental Impact
Statement shall nevertheless be pre-
pared if the environmental effects of
the project otherwise require further
assessment.

(if) When a project includes assist-
ance for the procurement or use, or
both, of any pesticide registered for the
same or similar uses in the United
States but the proposed use is re-
stricted by the USEPA on the basis of
user hazard, the procedures set forth in
paragraph (b)(1)(i) of this section will
be followed. In addition, the Initial En-
vironmental Examination will include
an evaluation of the user hazards asso-
ciated with the proposed USEPA re-
stricted uses to ensure that the imple-
mentation plan which is contained in
the Project Paper incorporates provi-
sions for making the recipient govern-
ment aware of these risks and pro-
viding, if necessary, such technical as-
sistance as may be required to mitigate
these risks. If the proposed pesticide
use is also restricted on a basis other
than user hazard, the procedures in
paragraph (b)(1)(iii) of this section
shall be followed in lieu of the proce-
dures in this section.

(iii) If the project includes assistance
for the procurement or use, or both of:

(a) Any pesticide other than one reg-
istered for the same or similar uses by
USEPA without restriction or for re-
stricted use on the basis of user hazard;
or

(b) Any pesticide for which a notice
of rebuttable presumption against re-
registration, notice of intent to cancel,
or notice of intent to suspend has been
issued by USEPA.

937



§216.3

The Threshold Decision will provide for
the preparation of an Environmental
Assessment or Environmental Impact
Statement, as appropriate (§216.6(a)).
The EA or EIS shall include, but not be
limited to, an analysis of the factors
identified in paragraph (b)(1)(i) of this
section.

(iv) Notwithstanding the provisions
of paragraphs (b)(1) (i) through (iii) of
this section, if the project includes as-
sistance for the procurement or use, or
both, of a pesticide against which
USEPA has initiated a regulatory ac-
tion for cause, or for which it has
issued a notice of rebuttable presump-
tion against reregistration, the nature
of the action or notice, including the
relevant technical and scientific fac-
tors will be discussed with the request-
ing government and considered in the
IEE and, if prepared, in the EA or EIS.
If USEPA initiates any of the regu-
latory actions above against a pes-
ticide subsequent to its evaluation in
an IEE, EA or EIS, the nature of the
action will be discussed with the re-
cipient government and considered in
an amended IEE or amended EA or
EIS, as appropriate.

(v) If the project includes assistance
for the procurement or use, or both of
pesticides but the specific pesticides to
be procured or used cannot be identi-
fied at the time the IEE is prepared,
the procedures outlined in paragraphs
(b) (i) through (iv) of this section will
be followed when the specific pesticides
are identified and before procurement
or use is authorized. Where identifica-
tion of the pesticides to be procured or
used does not occur until after Project
Paper approval, neither the procure-
ment nor the use of the pesticides shall
be undertaken unless approved, in writ-
ing, by the Assistant Administrator (or
in the case of projects authorized at
the Mission level, the Mission Direc-
tor) who approved the Project Paper.

(2) Exceptions to pesticide procedures.
The procedures set forth in paragraph
(b)(2) of this section shall not apply to
the following projects including assist-
ance for the procurement or use, or
both, of pesticides.

(i) Projects under emergency condi-
tions.
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Emergency conditions shall be deemed
to exist when it is determined by the
Administrator, A.1.D., in writing that:

(a) A pest outbreak has occurred or is
imminent; and

(b) Significant health problems (ei-
ther human or animal) or significant
economic problems will occur without
the prompt use of the proposed pes-
ticide; and

(c) Insufficient time is available be-
fore the pesticide must be used to
evaluate the proposed use in accord-
ance with the provisions of this regula-
tion.

(i) Projects where A.1.D. is a minor
donor, as defined in §216.1(c)(12) of this
part, to a multi-donor project.

(iii) Projects including assistance for
procurement or use, or both, of pes-
ticides for research or limited field
evaluation purposes by or under the su-
pervision of project personnel. In such
instances, however, A.l1.D. will ensure
that the manufacturers of the pes-
ticides provide toxicological and envi-
ronmental data necessary to safeguard
the health or research personnel and
the quality of the local environment in
which the pesticides will be used. Fur-
thermore, treated crops will not be
used for human or animal consumption
unless appropriate tolerances have
been established by EPA or rec-
ommended by FAO/WHO, and the rates
and frequency of application, together
with the prescribed preharvest inter-
vals, do not result in residues exceed-
ing such tolerances. This prohibition
does not apply to the feeding of such
crops to animals for research purposes.

(3) Non-project assistance. In a very
few limited number of circumstances
A.1.D. may provide non-project assist-
ance for the procurement and use of
pesticides. Assistance in such cases
shall be provided if the A.l1.D. Adminis-
trator determines in writing that (i)
emergency conditions, as defined in
paragraph (b)(2)(i) of this section ex-
ists; or (ii) that compelling cir-
cumstances exist such that failure to
provide the proposed assistance would
seriously impede the attainment of
U.S. foreign policy objectives or the
objectives of the foreign assistance
program. In the latter case, a decision
to provide the assistance will be based
to the maximum extent practicable,
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upon a consideration of the factors set
forth in paragraph (b)(1)(i) of this sec-
tion and, to the extent available, the
history of efficacy and safety covering
the past use of the pesticide the in re-
cipient country.

[43 FR 20491, May 12, 1978, as amended at 45
FR 70245, Oct. 23, 1980]

§216.4 Private applicants.

Programs, projects or activities for
which financing from A.1.D. is sought
by private applicants, such as PVOs
and educational and research institu-
tions, are subject to these procedures.
Except as provided in §216.2 (b), (c) or
(d), preliminary proposals for financing
submitted by private applicants shall
be accompanied by an Initial Environ-
mental Examination or adequate infor-
mation to permit preparation of an Ini-
tial Environmental Examination. The
Threshold Decision shall be made by
the Mission Director for the country to
which the proposal relates, if the pre-
liminary proposal is submitted to the
A.1.D. Mission, or shall be made by the
officer in A.1.D. who approves the pre-
liminary proposal. In either case, the
concurrence of the Bureau Environ-
mental Officer is required in the same
manner as in §216.3(a)(2), except for
PVO projects approved in A.l.D. Mis-
sions with total life of project costs
less than $500,000. Thereafter, the same
procedures set forth in §216.3 including
as appropriate scoping and Environ-
mental Assessments or Environmental
Impact Statements, shall be applicable
to programs, projects or activities sub-
mitted by private applicants. The final
proposal submitted for financing shall
be treated, for purposes of these proce-
dures, as a Project Paper. The Bureau
Environmental Officer shall advise pri-
vate applicants of studies or other in-
formation foreseeably required for ac-
tion by A.l1.D.

[45 FR 70247, Oct. 23, 1980]

§216.5 Endangered species.

It is A.l1.D. policy to conduct its as-
sistance programs in a manner that is
sensitive to the protection of endan-
gered or threatened species and their
critical habitats. The Initial Environ-
mental Examination for each project,
program or activity having an effect on

§216.6

the environment shall specifically de-
termine whether the project, program
or activity will have an effect on an en-
dangered or threatened species, or crit-
ical habitat. If the proposed project,
program or activity will have the ef-
fect of jeopardizing an endangered or
threatened species or of adversely
modifying its critical habitat, the
Threshold Decision shall be a Positive
Determination and an Environmental
Assessment or Environmental Impact
Statement completed as appropriate,
which shall discuss alternatives or
modifications to avoid or mitigate
such impact on the species or its habi-
tat.

[45 FR 70247, Oct. 23, 1980]

§216.6 Environmental assessments.

(a) General purpose. The purpose of
the Environmental Assessment is to
provide Agency and host country deci-
sion makers with a full discussion of
significant environmental effects of a
proposed action. It includes alter-
natives which would avoid or minimize
adverse effects or enhance the quality
of the environment so that the ex-
pected benefits of development objec-
tives can be weighed against any ad-
verse impacts upon the human environ-
ment or any irreversible or irretriev-
able commitment of resources.

(b) Collaboration with affected nation
on preparation. Collaboration in obtain-
ing data, conducting analyses and con-
sidering alternatives will help build an
awareness of development associated
environmental problems in less devel-
oped countries as well as assist in
building an indigenous institutional
capability to deal nationally with such
problems. Missions, Bureaus and Of-
fices will collaborate with affected
countries to the maximum extent pos-
sible, in the development of any Envi-
ronmental Assessments and consider-
ation of environmental consequences
as set forth therein.

(c) Content and form. The Environ-
mental Assessment shall be based upon
the scoping statement and shall ad-
dress the following elements, as appro-
priate:

(1) Summary. The summary shall
stress the major conclusions, areas of
controversy, if any, and the issues to
be resolved.
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(2) Purpose. The Environmental As-
sessment shall briefly specify the un-
derlying purpose and need to which the
Agency is responding in proposing the
alternatives including the proposed ac-
tion.

(3) Alternatives including the proposed
action. This section should present the
environmental impacts of the proposal
and its alternatives in comparative
form, thereby sharpening the issues
and providing a clear basis for choice
among options by the decision maker.
This section should explore and evalu-
ate reasonable alternatives and briefly
discuss the reasons for eliminating
those alternatives which were not in-
cluded in the detailed study; devote
substantial treatment to each alter-
native considered in detail including
the proposed action so that reviewers
may evaluate their comparative mer-
its; include the alternative of no ac-
tion; identify the Agency’s preferred
alternative or alternatives, if one or
more exists; include appropriate miti-
gation measures not already included
in the proposed action or alternatives.

(4) Affected environment. The Environ-
mental Assessment shall succinctly de-
scribe the environment of the area(s)
to be affected or created by the alter-
natives under consideration. The de-
scriptions shall be no longer than is
necessary to understand the effects of
the alternatives. Data and analyses in
the Environmental Assessment shall be
commensurate with the significance of
the impact with less important mate-
rial summarized, consolidated or sim-
ply referenced.

(5) Environmental consequences. This
section forms the analytic basis for the
comparisons under paragraph (c)(3) of
this section. It will include the envi-
ronmental impacts of the alternatives
including the proposed action; any ad-
verse effects that cannot be avoided
should the proposed action be imple-
mented; the relationship between
short-term uses of the environment
and the maintenance and enhancement
of long-term productivity; and any ir-
reversible or irretrievable commit-
ments of resources which would be in-
volved in the proposal should it be im-
plemented. It should not duplicate dis-
cussions in paragraph (c)(3) of this sec-
tion. This section of the Environ-
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mental Assessment should include dis-
cussions of direct effects and their sig-
nificance; indirect effects and their sig-
nificance; possible conflicts between
the proposed action and land use plans,
policies and controls for the areas con-
cerned; energy requirements and con-
servation potential of various alter-
natives and mitigation measures; nat-
ural or depletable resource require-
ments and conservation potential of
various requirements and mitigation
measures; urban quality; historic and
cultural resources and the design of the
built environment, including the reuse
and conservation potential of various
alternatives and mitigation measures;
and means to mitigate adverse environ-
mental impacts.

(6) List of preparers. The Environ-
mental Assessment shall list the names
and qualifications (expertise, experi-
ence, professional discipline) of the
persons primarily responsible for pre-
paring the Environmental Assessment
or significant background papers.

(7) Appendix. An appendix may be
prepared.

(d) Program assessment. Program As-
sessments may be appropriate in order
to assess the environmental effects of a
number of individual actions and their
cumulative environmental impact in a
given country or geographic area, or
the environmental impacts that are ge-
neric or common to a class of agency
actions, or other activities which are
not country-specific. In these cases, a
single, programmatic assessment will
be prepared in A.l.D./Washington and
circulated to appropriate overseas Mis-
sions, host governments, and to inter-
ested parties within the United States.
To the extent practicable, the form and
content of the programmatic Environ-
mental Assessment will be the same as
for project Assessments. Subsequent
Environmental Assessments on major
individual actions will only be nec-
essary where such follow-on or subse-
quent activities may have significant
environmental impacts on specific
countries where such impacts have not
been adequately evaluated in the pro-
grammatic Environmental Assessment.
Other programmatic evaluations of
classes of actions may be conducted in
an effort to establish additional cat-
egorical exclusions or design standards

940



Agency for International Development

or criteria for such classes that will
eliminate or minimize adverse effects
of such actions, enhance the environ-
mental effect of such action or reduce
the amount of paperwork or time in-
volved in these procedures. Pro-
grammatic evaluations conducted for
the purpose of establishing additional
categorical exclusions under §216.2(c)
or design considerations that will
eliminate significant effects for classes
of actions shall be made available for
public comment before the categorical
exclusions or design standards or cri-
teria are adopted by A.1.D. Notice of
the availability of such document shall
be published in the FEDERAL REGISTER.
Additional categorical exclusions shall
be adopted by A.1.D. upon the approval
of the Administrator, and design con-
sideration in accordance with usual
agency procedures.

(e) Consultation and review. (1) When
Environmental Assessments are pre-
pared on activities carried out within
or focused on specific developing coun-
tries, consultation will be held between
A.L.D. staff and the host government
both in the early stages of preparation
and on the results and significance of
the completed Assessment before the
project is authorized.

(2) Missions will encourage the host
government to make the Environ-
mental Assessment available to the
general public of the recipient country.
If Environmental Assessments are pre-
pared on activities which are not coun-
try-specific, the Assessment will be cir-
culated by the Environmental Coordi-
nator to A.1.D.’s Overseas Missions and
interested governments for informa-
tion, guidance and comment and will
be made available in the U.S. to inter-
ested parties.

(f) Effect in other countries. In a situa-
tion where an analysis indicates that
potential effects may extend beyond
the national boundaries of a recipient
country and adjacent foreign nations
may be affected, A.1.D. will urge the re-
cipient country to consult with such
countries in advance of project ap-
proval and to negotiate mutually ac-
ceptable accommodations.

(g9) Classified material. Environmental
Assessments will not normally include
classified or administratively con-
trolled material. However, there may
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be situations where environmental as-
pects cannot be adequately discussed
without the inclusion of such material.
The handling and disclosure of classi-
fied or administratively controlled ma-
terial shall be governed by 22 CFR part
9. Those portions of an Environmental
Assessment which are not classified or
administratively controlled will be
made available to persons outside the
Agency as provided for in 22 CFR part
212.

[45 FR 70247, Oct. 23, 1980]

§216.7 Environmental state-

ments.

impact

(a) Applicability. An Environmental
Impact Statement shall be prepared
when agency actions significantly af-
fect:

(1) The global environment or areas
outside the jurisdiction of any nation
(e.g., the oceans);

(2) The environment of the United
States; or

(3) Other aspects of the environment
at the discretion of the Administrator.

(b) Effects on the United States: Con-
tent and form. An Environmental Im-
pact Statement relating to paragraph
(a)(2) of this section shall comply with
the CEQ Regulations. With respect to
effects on the United States, the terms
environment and significant effect
wherever used in these procedures have
the same meaning as in the CEQ Regu-
lations rather than as defined in
§216.1(c) (12) and (13) of these proce-
dures.

(c) Other effects: Content and form. An
Environmental Impact Statement re-
lating to paragraphs (a)(1) and (a)(3) of
this section will generally follow the
CEQ Regulations, but will take into ac-
count the special considerations and
concerns of A.l1.D. Circulation of such
Environmental Impact Statements in
draft form will precede approval of a
Project Paper or equivalent and com-
ments from such circulation will be
considered before final project author-
ization as outlined in §216.3 of these
procedures. The draft Environmental
Impact Statement will also be cir-
culated by the Missions to affected for-
eign governments for information and
comment. Draft Environmental Impact
Statements generally will be made
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available for comment to Federal agen-
cies with jurisdiction by law or special
expertise with respect to any environ-
mental impact involved, and to public
and private organizations and individ-
uals for not less than forty-five (45)
days. Notice of availability of the draft
Environmental Impact Statements will
be published in the FEDERAL REGISTER.
Cognizant Bureaus and Offices will sub-
mit these drafts for circulation
through the Environmental Coordi-
nator who will have the responsibility
for coordinating all such communica-
tions with persons outside A.l1.D. Any
comments received by the Environ-
mental Coordinator will be forwarded
to the originating Bureau or Office for
consideration in final policy decisions
and the preparation of a final Environ-
mental Impact Statement. All such
comments will be attached to the final
Statement, and those relevant com-
ments not adequately discussed in the
draft Environmental Impact Statement
will be appropriately dealt with in the
final Environmental Impact State-
ment. Copies of the final Environ-
mental Impact Statement, with com-
ments attached, will be sent by the En-
vironmental Coordinator to CEQ and to
all other Federal, state, and local agen-
cies and private organizations that
made substantive comments on the
draft, including affected foreign gov-
ernments. Where emergency cir-
cumstances or considerations of for-
eign policy make it necessary to take
an action without observing the provi-
sions of §1506.10 of the CEQ Regula-
tions, or when there are overriding
considerations of expense to the United
States or foreign governments, the
originating Office will advise the Envi-
ronmental Coordinator who will con-
sult with Department of State and CEQ
concerning appropriate modification of
review procedures.

[45 FR 70249, Oct. 23, 1980]

§216.8 Public hearings.

(a) In most instances AID will be able
to gain the benefit of public participa-
tion in the impact statement process
through circulation of draft statements
and notice of public availability in
CEQ publications. However, in some
cases the Administrator may wish to
hold public hearings on draft Environ-
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mental Impact Statements. In deciding
whether or not a public hearing is ap-
propriate, Bureaus in conjunction with
the Environmental Coordinator should
consider:

(1) The magnitude of the proposal in
terms of economic costs, the geo-
graphic area involved, and the unique-
ness or size of commitment of the re-
sources involved;

(2) The degree of interest in the pro-
posal as evidenced by requests from the
public and from Federal, state and
local authorities, and private organiza-
tions and individuals, that a hearing be
held;

(3) The complexity of the issue and
likelihood that information will be pre-
sented at the hearing which will be of
assistance to the Agency; and

(4) The extent to which public in-
volvement already has been achieved
through other means, such as earlier
public hearings, meetings with citizen
representatives, and/or written com-
ments on the proposed action.

(b) If public hearings are held, draft
Environmental Impact Statements to
be discussed should be made available
to the public at least fifteen (15) days
prior to the time of the public hear-
ings, and a notice will be placed in the
FEDERAL REGISTER giving the subject,
time and place of the proposed hear-
ings.

[41 FR 26913, June 30, 1976. Redesignated at 45
FR 70249, Oct. 23, 1980]

§216.9 Bilateral and multilateral stud-
ies and concise reviews of environ-
mental issues.

Notwithstanding anything to the
contrary in these procedures, the Ad-
ministrator may approve the use of ei-
ther of the following documents as a
substitute for an Environmental As-
sessment (but not a substitute for an
Environmental Impact Statement) re-
quired under these procedures:

(a) Bilateral or multilateral environ-
mental studies, relevant or related to
the proposed action, prepared by the
United States and one or more foreign
countries or by an international body
or organization in which the United
States is a member or participant; or
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(b) Concise reviews of the environ-
mental issues involved including sum-
mary environmental analyses or other
appropriate documents.

[45 FR 70249, Oct. 23, 1980]

§216.10 Records and reports.

Each Agency Bureau will maintain a
current list of activities for which En-
vironmental Assessments and Environ-
mental Impact Statements are being
prepared and for which Negative Deter-
minations and Declarations have been
made. Copies of final Initial Environ-
mental Examinations, scoping state-
ments, Assessments and Impact State-
ments will be available to interested
Federal agencies upon request. The
cognizant Bureau will maintain a per-
manent file (which may be part of its
normal project files) of Environmental
Impact Statements, Environmental As-
sessments, final Initial Environmental
Examinations, scoping statements, De-
terminations and Declarations which
will be available to the public under
the Freedom of Information Act. Inter-
ested persons can obtain information
or status reports regarding Environ-
mental Assessments and Environ-
mental Impact Statements through the
A.1.D. Environmental Coordinator.

[45 FR 70249, Oct. 23, 1980]

PART 217—NONDISCRIMINATION
ON THE BASIS OF HANDICAP IN
PROGRAMS OR ACTIVITIES RE-
CEIVING FEDERAL FINANCIAL
ASSISTANCE
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APPENDIX A TO PART 217—FEDERAL FINAN-
CIAL ASSISTANCE TO WHICH THESE REGU-
LATIONS APPLY

AUTHORITY: 29 U.S.C. 794, unless otherwise
noted.

SOURCE: 45 FR 66415, Oct. 6, 1980, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 217 appear at 68 FR 51362, Aug. 26, 2003.

Subpart A—General Provisions

§217.1 Purpose.

The purpose of this part is to effec-
tuate section 504 of the Rehabilitation
Act of 1973, which is designed to elimi-
nate discrimination on the basis of
handicap in any program or activity
within the United States receiving
Federal financial assistance.

§217.2 Application.

This part applies to all programs or
activities carried on within the United
States by recipients of Federal finan-
cial assistance pursuant to any author-
ity held or delegated by the Adminis-
trator of the Agency for International
Development, including the types of
Federal financial assistance listed in
appendix A of this part. (appendix A
may be revised from time to time by
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notice in the FEDERAL REGISTER). It
applies to money paid, property trans-
ferred, or other Federal financial as-
sistance extended after the effective
date of this regulation, even if the ap-
plication for such assistance is ap-
proved prior to such effective date.
This part does not apply to (a) any
Federal financial assistance by way of
insurance or guaranty contracts, (b)
money paid, property transferred or
other assistance extended before the ef-
fective date of this part, (c) any assist-
ance to any individual who is the ulti-
mate beneficiary, and (d) any procure-
ment of goods or services, including
the procurement of training. This part
does not bar selection and treatment
reasonably related to the foreign as-
sistance objective or such other au-
thorized purpose as the Federal assist-
ance may have. It does not bar selec-
tions which are limited to particular
groups where the purpose of the Fed-
eral financial assistance calls for such
a limitation nor does it bar special
treatment including special courses of
training, orientation or counseling
consistent with such purpose.

§217.3 Definitions.

As used in this part, the term:

(a) The Act means the Rehabilitation
Act of 1973, Pub. L. 93-112, as amended
by the Rehabilitation Comprehensive
Services and Developmental Disabil-
ities Amendments of 1979, Pub. L. 95-
602.

(b) Section 504 means section 504 of
the Act.

(c) Agency means the Agency for
International Development.

(d) The term Administrator means the
Administrator of the Agency for Inter-
national Development or any person
specifically designated by him to per-
form any function provided for under
this part.

(e) Recipient means any state or its
political subdivision, any instrumen-
tality of a state or its political subdivi-
sion, any public or private agency, in-
stitution, organization, or other enti-
ty, or any person to which Federal fi-
nancial assistance is extended directly
or through another recipient, including
any successor, assignee, or transferee
of a recipient, but excluding the ulti-
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mate beneficiary of the assistance and
any sovereign foreign government.

(f) Applicant for assistance means one
who submits an application, request, or
plan required to be approved by an
Agency official or by a recipient as a
condition to becoming a recipient.

(g) Federal financial assistance means
any grant, loan, contract (other than a
procurement contract or a contract of
insurance or guaranty), or any other
arrangement by which the Agency pro-
vides or otherwise makes available as-
sistance in the form of:

(1) Funds;

(2) Services of Federal personnel; or

(3) Real and personal property or any
interest in or use of such property, in-
cluding:

(i) Transfers or leases of such prop-
erty for less than the fair market value
or for reduced consideration; and

(ii) Proceeds from a subsequent
transfer or lease of such property if the
Federal share of its fair market value
is not returned to the Federal Govern-
ment.

(h) Facility means all or any portion
of buildings, structures, equipment,
roads, walks, parking lots, or other
real or personal property or interest in
such property.

(i) Handicapped person. (1) “Handi-
capped persons” means any person who
(i) has a physical or mental impair-
ment which substantially limits one or
more major life activities, (ii) has a
record of such an impairment, or (iii) is
regarded as having such an impair-
ment.

(2) As used in paragraph (i)(1) of this
section the phrase:

(i) Physical or mental impairment in-
cludes but is not limited to such dis-
eases and conditions as orthopedic, vis-
ual, speech and hearing impairments,
cerebral palsy, epilepsy, muscular dys-
trophy, multiple sclerosis, cancer,
heart disease, diabetes, mental retar-
dation, emotional illness, and drug ad-
diction and alcoholism. Such term does
not include alcoholism or drug abuse,
where by reason of such condition the
individual is prevented from per-
forming the duties of the job in ques-
tion or whose employment, by reason
of such current alcohol or drug abuse,
would constitute a direct threat to
property or the safety of others.
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(ii) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(iii) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(iv) Is regarded as having an impair-
ment means (A) has a physical or men-
tal impairment that does not substan-
tially limit major life activities but
that is treated by a recipient as consti-
tuting such a limitation; (B) has a
physical or mental impairment that
substantially limits major life activi-
ties only as a result of the attitudes of
others towards such impairment; or (C)
has none of the impairments defined in
paragraph (i)(2)(i) of this section but is
treated by a recipient as having such
an impairment.

(J) Qualified
means:

(1) With respect to employment, a
handicapped person who, with or with-
out reasonable accommodation, can
perform the essential functions of the
job in question;

(2) With respect to postsecondary and
vocational education services, a handi-
capped person who meets the academic
and technical standards requisite to
admission or participation in the re-
cipient’s education program or activ-
ity;

(3) With respect to other services, a
handicapped person who meets the es-
sential eligibility requirements for the
receipt of such services.

(k) Handicap means any condition or
characteristic that renders a person a
handicapped person as defined in para-
graph (j) of this section.

(1) Program or activity means all of
the operations of any entity described
in paragraphs (I)(1) through (4) of this
section, any part of which is extended
Federal financial assistance:

(1)(i) A department, agency, special
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or

(ii) The entity of such State or local
government that distributes such as-
sistance and each such department or

handicapped person

§217.4

agency (and each other State or local
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment;

(2)(i) A college, university, or other
postsecondary institution, or a public
system of higher education; or

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem;

(3)(i) An entire corporation, partner-
ship, or other private organization, or
an entire sole proprietorship—

(A) If assistance is extended to such
corporation, partnership, private orga-
nization, or sole proprietorship as a
whole; or

(B) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any
other corporation, partnership, private
organization, or sole proprietorship; or

(4) Any other entity which is estab-
lished by two or more of the entities
described in paragraph (I1)(1), (2), or (3)
of this section.

[45 FR 66415, Oct. 6, 1980, as amended at 68 FR
51362, Aug. 26, 2003]

§217.4 Discrimination prohibited.

(a) General. No qualified handicapped
person shall, on the basis of handicap,
be excluded from participation in, be
denied the benefits of, or otherwise be
subjected to discrimination under any
program or activity which receives
Federal financial assistance.

(b) Discriminatory actions prohibited.
(1) A recipient, in providing any aid,
benefit, or service, may not, directly or
through contractual, licensing, or
other arrangements, on the basis of
handicap:

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;
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(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective as that provided
to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons unless such action is necessary
to provide qualified handicapped per-
sons with aid, benefits, or services that
are as effective as those provided to
others;

(v) Aid or perpetuate discrimination
against a qualified handicapped person
by providing significant assistance to
an agency, organization, or person that
discriminates on the basis of handicap
in providing any aid, benefits, or serv-
ice to beneficiaries of the recipient’s
program or activity;

(vi) Deny a qualified handicapped
person the opportunity to participate
as a member of planning or advisory
boards; or

(vii) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing an aid, benefit, or service.

(2) For purposes of this part, aids,
benefits, and services, to be equally ef-
fective, are not required to produce the
identical result or level of achievement
for handicapped and nonhandicapped
persons, but must afford handicapped
persons equal opportunity to obtain
the same result, to gain the same ben-
efit, or to reach the same level of
achievement, in the most integrated
setting appropriate to the person’s
needs.

(3) Despite the existence of separate
or different programs or activities pro-
vided in accordance with this part, a
recipient may not deny a qualified
handicapped person the opportunity to
participate in such aid, benefits, or
service that are not separate or dif-
ferent.

(4) A recipient may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration (i) that have the effect
of subjecting qualified handicapped
persons to discrimination on the basis
of handicap, (ii) that have the purpose
or effect of defeating or substantially
impairing accomplishment of the ob-
jectives of the recipient’s program or
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activity with respect to handicapped
persons, or (iii) that perpetuate the dis-
crimination of another recipient if
both recipients are subject to common
administrative control or are agencies
of the same State.

(5) In determining the site or loca-
tion of a facility, an applicant for as-
sistance or a recipient may not make
selections (i) that have the effect of ex-
cluding handicapped persons from, de-
nying them the benefits of, or other-
wise subjecting them to discrimination
under any program or activity that re-
ceives Federal financial assistance or
(ii) that have the purpose or effect of
defeating or substantially impairing
the accomplishment of the objectives
of the program or activity with respect
to handicapped persons.

(6) As used in this section, the aid,
benefit, or service provided under a
program or activity receiving Federal
financial assistance includes any aid,
benefit, or service provided in or
through a facility that has been con-
structed, expanded, altered, leased or
rented, or otherwise acquired, in whole
or in part, with Federal financial as-
sistance.

(c) Aid, benefits, or services limited by
Federal law. The exclusion of nonhandi-
capped persons from aid, benefits, or
services program limited by Federal
statute or executive order to handi-
capped persons or the exclusion of a
specific class of handicapped persons
from aid, benefits or services limited
by Federal statute or executive order
to a different class of handicapped per-
sons is not prohibited by this part.

[45 FR 66415, Oct. 6, 1980, as amended at 68 FR
51362, Aug. 26, 2003]

§217.5 Assurances required.

(a) Assurances. An applicant for Fed-
eral financial assistance to which this
part applies shall submit an assurance,
on a form specified by the Adminis-
trator, that the program or activity
will be operated in compliance with
this part. An applicant may incor-
porate these assurances by reference in
subsequent applications to the Agency.

(b) Duration of obligation. (1) In the
case of Federal financial assistance ex-
tended in the form of real property or
to provide real property or structures
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on the property, the assurance will ob-
ligate the recipient or, in the case of a
subsequent transfer, the transferee, for
the period during which the real prop-
erty or structures are used for the pur-
pose for which Federal financial assist-
ance is extended or for another purpose
involving the provision of similar serv-
ices or benefits.

(2) In the case of Federal financial as-
sistance extended to provide personal
property, the assurance will obligate
the recipient for the period during
which it retains ownership or posses-
sion of the property.

(3) In all other cases the assurance
will obligate the recipient for the pe-
riod during which Federal financial as-
sistance is extended.

(c) Covenants. (1) Where Federal fi-
nancial assistance is provided in the
form of real property or interest in the
property from the Agency the instru-
ment effecting or recording this trans-
fer shall contain a covenant running
with the land to assure nondiscrimina-
tion for the period during which the
real property is used for a purpose in-
volving the provision of similar serv-
ices or benefits.

(2) Where no transfer of property is
involved but property is purchased or
improved with Federal financial assist-
ance, the recipient shall agree to in-
clude the covenant described in para-
graph (c)(1) of this section in the in-
strument effecting or recording any
subsequent transfer of the property.

(3) Where Federal financial assist-
ance is provided in the form of real
property or interest in the property
from the Agency the covenant shall
also include a condition coupled with a
right to be reserved by the Agency to
revert title to the property in the
event of a breach of the covenant. If a
transferee of real property proposes to
mortgage or otherwise encumber the
real property as security for financing
construction of new, or improvement of
existing, facilities on the property for
the purposes for which the property
was transferred, the Administrator
may, upon request of the transferee
and if necessary to accomplish such fi-
nancing and upon such conditions as he
or she deems appropriate, agree to for-
bear the exercise of such right to re-
vert title for so long as the lien of such

§217.6

mortgage or other encumbrance re-
mains effective.

§217.6 Remedial action, voluntary ac-
tion, and self-evaluation.

(a) Remedial action. (1) If the Adminis-
trator finds that a recipient has dis-
criminated against persons on the basis
of handicap in violation of section 504
or this part, the recipient shall take
such remedial action as the Adminis-
trator deems necessary to overcome
the effects of the discrimination.

(2) Where a recipient is found to have
discriminated against persons on the
basis of handicap in violation of sec-
tion 504 or this part and where another
recipient exercises control over the re-
cipient that has discriminated, the Ad-
ministrator, where appropriate, may
require either or both recipients to
take remedial action.

(3) The Administrator may, where
necessary to overcome the effects of
discrimination in violation of section
504 or this part, require a recipient to
take remedial action (i) with respect to
handicapped persons who are no longer
participants in the recipient’s program
or activity but who were participants
in the program when such discrimina-
tion occurred or (ii) with respect to
handicapped persons presently in the
program or activity but not receiving
full benefits or equal and integrated
treatment within the program or (iii)
with respect to handicapped persons
who would have been participants in
the program or activity had the dis-
crimination not occurred.

(b) Voluntary action. A recipient may
take steps, in addition to any action
that is required by this part, to over-
come the effect of conditions that re-
sulted in limited participation in the
recipient’s program or activity by
qualified handicapped persons.

(c) Self-evaluation. (1) A recipient
shall, within one year of the effective
date of this part:

(i) Evaluate with the assistance of in-
terested persons or organizations rep-
resenting handicapped persons, its cur-
rent policies and practices and the ef-
fects thereof that do not or may not
meet the requirements of this part;
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(ii) Modify, after consultation with
interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, any
policies and practices that do not meet
the requirement of this part; and

(iii) Take, after consultation with in-
terested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, appro-
priate remedial steps to eliminate the
effects of any discrimination that re-
sulted from adherence to these policies
and practices.

(2) A recipient that employs fifteen
or more persons shall, for at least three
years following completion of the eval-
uation required under paragraph (c)(1)
of this section, maintain on file, make
available for public inspection, and
provide to the Administrator upon re-
quest: (i) A list of the interested per-
sons consulted, (ii) a description of
areas examined and any problems iden-
tified, and (iii) a description of any
modifications made and of any reme-
dial steps taken.

§217.7 Designation of responsible em-
ployee and adoption of grievance
procedures.

(a) Designation of responsible employee.
A recipient that employs fifteen or
more persons shall designate at least
one person to coordinate its efforts to
comply with this part.

(b) Adoption of grievance procedures. A
recipient that employs fifteen or more
persons shall adopt grievance proce-
dures that incorporate appropriate due
process standards and that provide for
the prompt and equitable resolution of
complaints alleging any action prohib-
ited by this part. Such procedures need
not be established with respect to com-
plaints from applicants for employ-
ment or from applicants for admission
to postsecondary educational institu-
tions.

§217.8 Notice.

(a) A recipient that employs fifteen
or more persons shall take appropriate
initial and continuing steps to notify
participants, beneficiaries, applicants,
and employees, including those with
impaired vision or hearing, and unions
or professional organizations holding
collective bargaining or professional

22 CFR Ch. Il (4-1-04 Edition)

agreements with the recipient that it
does not discriminate on the basis of
handicap in violation of section 504,
and this part. The notification shall
state, where appropriate, that the re-
cipient does not discriminate in admis-
sion or access to, or treatment or em-
ployment in, its programs or activities.
The notification shall also include an
identification of the responsible em-
ployee designated pursuant to §217.7(a).
A recipient shall make the initial noti-
fication required by this paragraph
within 90 days of the effective date of
this part. Methods of initial and con-
tinuing notification may include the
posting of notices, publication in news-
papers and magazines, placement of no-
tices in recipients’ publication, and
distribution of memoranda or other
written communications.

(b) If a recipient publishes or uses re-
cruitment materials or publications
containing general information that it
makes available to participants, bene-
ficiaries, applicants, or employees, it
shall include in those materials or pub-
lications a statement of the policy de-
scribed in paragraph (a) of this section.
A recipient may meet the requirement
of this paragraph either by including
appropriate inserts in existing mate-
rials and publications or by revising
and reprinting the materials and publi-
cations.

§217.9 Administrative
for small recipients.

The Administrator may require any
recipient with fewer than fifteen em-
ployees, or any class of such recipients,
to comply with §§217.7 and 217.8 in
whole or in part, when the Adminis-
trator finds a violation of this part or
finds that such compliance will not sig-
nificantly impair the ability of the re-
cipient or class of recipients to provide
benefits or services.

requirements

§217.10 Effect of state or local law or
other requirements and effect of
employment opportunities.

(a) The obligation to comply with
this part is not obviated or alleviated
by the existence of any state or local
law or other requirement that, on the
basis of handicap, imposes prohibitions
or limits upon the eligibility of quali-
fied handicapped persons to receive
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services or to practice any occupation
or profession.

(b) The obligation to comply with
this part is not obviated or alleviated
because employment opportunities in
any occupation or profession are or
may be more limited for handicapped
persons than for nonhandicapped per-
sons.

Subpart B—Employment Practices

§217.11 Discrimination prohibited.

(a) General. (1) No qualified handi-
capped person shall, on the basis of
handicap, be subjected to discrimina-
tion in employment under any program
or activity to which this part applies.

(2) A recipient shall make all deci-
sions concerning employment under
any program or activity to which this
part applies in a manner which ensures
that discrimination on the basis of
handicap does not occur and may not
limit, segregate, or classify applicants
or employees in any way that ad-
versely affects their opportunities or
status because of handicap.

(3) A recipient may not participate in
a contractual or other relationship
that has the effect of subjecting quali-
fied handicapped applicants or employ-
ees to discrimination prohibited by
this subpart. The relationships referred
to in this subparagraph include rela-
tionships with employment and refer-
ral agencies, with labor unions, with
organizations providing or admin-
istering fringe benefits to employees of
the recipient, and with organizations
providing training and apprenticeships.

(b) Specific activities. The provisions
of this subpart apply to:

(1) Recruitment, advertising, and the
processing of applications for employ-
ment;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return
from layoff, and rehiring;

(3) Rates of pay or any other form of
compensation and changes in com-
pensation;

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists;

(5) Leaves of absence, sick leave, or
any other leave;

§217.12

(6) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient;

(7) Selection and financial support
for training, including apprenticeship,
professional meetings, conferences, and
other related activities, and selection
for leaves of absence to pursue train-
ng;

(8) Employer sponsored activities, in-
cluding those that are social or rec-
reational or recreational; and

(9) Any other term, condition, or
privilege of employment.

(c) A recipient’s obligation to comply
with this subpart is not affected by any
inconsistent term of any collective
bargaining agreement to which it is a

party.
§217.12

(a) A recipient shall make reasonable
accommodation to the known physical
or mental limitations of an otherwise
qualified handicapped applicant or em-
ployee unless the recipient can dem-
onstrate that the accommodation
would impose an undue hardship on the
operation of its program or activity.

(b) Reasonable accommodation may
include: (1) Making facilities used by
employees readily accessible to and us-
able by handicapped persons, and (2)
job restructuring, part-time or modi-
fied work schedules, acquisition or
modification of equipment or devices,
the provision of readers or interpreters,
and other similar actions.

(¢) In determining pursuant to para-
graph (a) of this section whether an ac-
commodation would impose an undue
hardship on the operation of a recipi-
ent’s program or activity, factors to be
considered include:

(1) The overall size of the recipient’s
program or activity with respect to
number of employees, number and type
of facilities and size of budget;

(2) The type of the recipient’s oper-
ation, including the composition and
structure of the recipients workforce;
and

(3) The nature and cost of the accom-
modation needed.

(d) A recipient may not deny any em-
ployment opportunity to a qualified
handicapped employee or applicant if
the basis for the denial is the need to
made reasonable accommodation to

Reasonable accommodation.
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the physical or mental limitations of
the employee or applicant.

§217.13 Employment criteria.

(a) A recipient may not make use of
any employment test or other selection
criterion that screens out or tends to
screen out handicapped persons or any
class of handicapped persons unless: (1)
The test score or other selection cri-
terion, as used by the recipient, is
shown to be job-related for the position
in question, and (2) alternative job-re-
lated tests or criteria that do not
screen out or tend to screen out as
many handicapped persons are not
shown by the Administrator to be
available.

(b) A recipient shall select and ad-
minister tests concerning employment
so as best to ensure that, when admin-
istered to an applicant or employee
who has a handicap that impairs sen-
sory, manual, or speaking skills, the
test results accurately reflect the ap-
plicant’s or employee’s job skills, apti-
tude, or whatever other factor the test
purports to measure, rather than re-
flecting the applicant’s or employee’s
impaired sensory, manual or speaking
skills (except where those skills are
the factors that the test purports to
measure).

§217.14 Preemployment inquiries.

(a) Except as provided in paragraphs
(b) and (c) of this section, a recipient
may not conduct a preemployment
medical examination or may not make
preemployment inquiry of an applicant
as to whether the applicant is a handi-
capped person or as to the nature or se-
verity of a handicap. A recipient may,
however, make preemployment inquiry
into an applicant’s ability to perform
job-related functions.

(b) When a recipient is taking reme-
dial action to correct the effects of
past discrimination pursuant to
§217.6(a), when a recipient is taking
voluntary action to overcome the ef-
fects of conditions that resulted in lim-
ited participation in its federally as-
sisted program or activity pursuant to
§217.6(b) or when a recipient is taking
affirmative action pursuant to section
503 of the Act, the recipient may invite
applicants for employment to indicate
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whether and to what extent they are
handicapped. Provided, That:

(1) The recipient states clearly on
any written questionnaire used for this
purpose or makes clear orally if no
written questionnaire is used that the
information requested is intended for
use solely in connection with its reme-
dial action obligations or its voluntary
or affirmative action efforts; and

(2) The recipient states clearly that
the information is being requested on a
voluntary basis, that it will be kept
confidential as provided in paragraph
(d) of this section, that refusal to pro-
vide it will not subject the applicant or
employee to any adverse treatment,
and that it will be used only in accord-
ance with this part.

(c) Nothing in this section shall pro-
hibit a recipient from conditioning an
offer of employment on the results of a
medical examination conducted prior
to the employee’s entrance on duty,
Provided, That: (1) All entering employ-
ees are subjected to such an examina-
tion regardless of handicap, and (2) the
results of such an examination are used
only in accordance with the require-
ments of this part.

(d) Information obtained in accord-
ance with this section as to the med-
ical condition or history of the appli-
cant shall be collected and maintained
on separate forms that shall be ac-
corded confidentially as medical
records, except that:

(1) Supervisors and managers may be
informed regarding restrictions on the
work or duties of handicapped persons
and regarding necessary accommoda-
tions;

(2) First aid and safety personnel
may be informed, where appropriate, if
the condition might require emergency
treatment; and

(3) Government officials inves-
tigating compliance with the Act shall
be provided relevant information upon
request.

§§217.15-217.20 [Reserved]

Subpart C—Accessibility

§217.21 Discrimination prohibited.

No qualified handicapped person
shall, because a recipient’s facilities
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within the United States are inacces-
sible to or unusable by handicapped
persons, be denied the benefits of, be
excluded from participation in, or oth-
erwise be subjected to discrimination
under any program or activity to
which this part applies.

§217.22 Existing facilities.

(a) Accessibility. A recipient shall op-
erate each program or activity to
which this part applies so that when
each part is viewed in its entirety it is
readily accessible to handicapped per-
sons. This paragraph does not require a
recipient to make each of its existing
facilities or every part of a facility ac-
cessible to and usable by handicapped
persons.

(b) Methods. A recipient may comply
with the requirement of paragraph (a)
of this section through such means as
redesign of equipment, reassignment of
classes or other services to accessible
buildings, alteration of existing facili-
ties, assignment of aids to bene-
ficiaries, and construction of new fa-
cilities in conformance with the re-
quirements of §217.23, or any other
methods that may result in making its
program or activity accessible to
handicapped persons. A recipient is not
required to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with paragraph (a) of this section. In
choosing among available methods for
meeting the requirement of para-
graph(s) of this section, a recipient
shall give priority to those methods
that serve handicapped persons in the
most integrated setting appropriate.

(c) Time period. A recipient shall com-
ply with the requirement of paragraph
(a) of this section within sixty days of
the effective date of this part except
that where structural changes in facili-
ties are necessary, such changes shall
be made within three years of the ef-
fective date of this part, but in any
event as expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities are nec-
essary to meet the requirement of
paragraph (a) of this section, a recipi-
ent shall develop, within six months of
the effective date of this part, a transi-
tion plan setting forth the steps nec-
essary to complete such changes. The

§217.23

plan shall be developed with the assist-
ance of interested persons, including
handicapped persons or organizations
representing handicapped persons. A
copy of the transition plan shall be
made available for public inspection.
The plan shall at a minimum:

(1) Identify physical obstacles in the
recipient’s facilities that limit the ac-
cessibility of its program or activity to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve full ac-
cessibility under §217.22(a) and, if the
time period of the transition plan is
longer than one year, identify steps
that will be taken during each year of
the transition period; and

(4) Indicate the person responsible for
implementation of the plan.

(e) Notice. The recipient shall adopt
and implement procedures to ensure
that interested persons, including per-
sons with impaired vision or hearing,
can obtain information as to the exist-
ence and location of services, activi-
ties, and facilities that are accessible
to and usable by handicapped persons.

[45 FR 66415, Oct. 6, 1980, as amended at 68 FR
51362, Aug. 26, 2003]

§217.23

(a) Design and construction. Each fa-
cility or part of a facility constructed
by, on behalf of, or for the use of a re-
cipient shall be designed and con-
structed in such manner that the facil-
ity or part of the facility is readily ac-
cessible to and usable by handicapped
persons, if the construction was com-
menced after the effective date of this
part.

(b) Alteration. Each facility or part of
a facility which is altered by, on beh